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OVERSIGHT HEARING ON THE EQUAL EMPLOY- 
MENT OPPORTUNITY COMMISSION'S IMPLE- 
MENTATION OF THE AMERICANS WITH DIS- 
ABILITIES ACT (TITLE I ON EMPLOYMENT 
AND TITLE V COVERING MISCELLANEOUS 
PROVISIONS) 



WEDNESDAY, OCTOBER 30, 1991 

House of Representatives, 
Subcommittee on Employment Opportunities, 

Committee on Education and Labor, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10:05 a.m. Room 
2261, Rayburn House Office Building, Hon. Carl C. Perkins [Chair- 

m Memb?re present: Representatives Perkins, Andrews, Olver, and 

G S^ ra °present: Omer Waddles, counsel /staff director; Geri 
Grigsby, legislative analyst; Deborah Katz, office manager; and 
Randel Johnson, minority labor counsel. 

Chairman Perkins. I'd like to call this meeting of the subcom- 
mittee to order, please. „ nf 

At this juncture, we would like to welcome Chairman Kemp oi 
the EEOC. It's a privilege to have you with us today, sir, and we re 
very honored to have you here and present your testimony and 
give us the opportunity to ask some questions concerning some 
things and matters that we would like to get a little information 

° n i'd, first of all, just like to read a statement that kind of sets the 
tone, we hope, for the hearing today. . . . „ mtt 

On July 26, 1990, the Americans with Disabilities Act became 
the law of the land. Af 

Hailed as a major victory of Americans with disabilities, and tor 
our Nation as a whole, the ADA found overwhelming bipartisan 
support from both the House and Senate, and from the President. 

In the act, the government clearly stated that our goals regard- 
ing individuals with disabilities are "to assure equality of opportu- 
nity, full participation, independent living, and economic sell-sum- 
ciency for such individuals." . . , , 

Let me stress from the onset that we are not— not—here today to 
reexamine the nature or the merits of the act itself, nor are we 
here to amend or lessen the protections of this legislation. 
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The ADA is the law, we are behind it 100 percent, and we intend 
for it to work. 

Since this subcommittee's primary objective regarding the ADA 
is its proper enforcement, we have as our only witness today Hon. 
Evan J. Kemp, Jr., Chairman of the Equal Employment Opportuni- 
ty Commission. 

Chairman Kemp, first of all, it is always good to have you with 
us and we're going to be asking you some further questions as we 
go along. 

But the employment provisions of the act, comprising 

Title I, will become effective July 26, 1992, less than 9 months 
away, and the EEQC, which has been given the job of enforcing 
these provisions, is confronted with a great challenge that the Con- 
gress and the President demand be fulfilled. 

Specifically, the ADA directs the EEOC to issue regulations to 
carry out Title I, develop and implement a technical assistance 
plan, provide such technical assistance to all entities covered under 
the act, develop and provide manuals, and to investigate charges of 
discrimination and take necessary actions to ensure full remedies 
for violations of the law. 

As members of this subcommittee, with oversight duties regard- 
ing your Commission, we are here to listen and to help you meet 
this challenge. 

It is our responsibility to ensure the adequacy of your actions, 
and in doing so, we want to know in detail what measures your 
agency has taken to comply with the mandates of the ADA. In par- 
ticular, we want to know your plan to meet the growing demands 
for information and guidance by the public and business entities as 
more become aware of the law, as well as your plan to handle the 
potential flood of cases once the law takes effect. 

As an authorizing committee, it's imperative that you provide to 
us a clear, accurate picture of your budget needs in this area. 
Other issues relating to your Commission to be addressed by Con- 
gress, such as sexual harassment in the workplace, and possible 
reform in the complaint process for Federal employees, should be 
kept in mind as we discuss EEOC's overall needs. 

I understand you have a proposal for a revolving trust fund to 
provide technical assistance to the business and government com- 
munities and to charge recipients for these services. 

The subcommittee looks forward to your elaborating on this pro- 
posal, particularly in terms of how this could help in the distribu- 
tion of information to these entities, as well as the impact in set- 
ting up such an institute will have on the EEOC's overall efficien- 
cy. 

Let me make clear that this subcommittee is watching your ac- 
tions and requests with great interest. There are many potential 
problem areas but it is felt that it can all be dealt with if adequate 
information and guidance are provided to the community. This 
effort will take additional staff and funding for communications. 

Because of the President's support for this law, we in the Con- 
gress expect to see it manifested in serious and adequate budget re- 
quests that intend a successful implementation and oversight of 
regulations and standards. Anything less is simply not acceptable. 
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Our business and manufacturing community deserves more help 
in preparing for this law, and we expect to see the President s com- 
mitment to the ADA come shining through in the budget proposals 
from the EEOC. 

Mr. Gunderson, do you have any opening statements/ 

Mr. Gunderson. Mr. Chairman, thank you. Rather than an 
opening statement, let me just make opening comments, because I 
do not have a prepared statement, but I want to join you in wel- 
coming Chairman Kemp here to the Employment Opportunities 
Subcommittee. , 

This is your home. It's our home, as we try to deal with the 
whole issue of equal opportunities in the employment sector for all 
Americans— that's what ADA was about. The mission now is to 
review the proposed regulations and to deal with the number of 
concerns. You are probably more aware of those concerns than any 
of us because of your in-depth interaction on this particular issue. 

But we really want to indicate to you that as we go through your 
statement and as we get into questions and answers, I do hope that 
you will deal in particular with the issues of reasonable accommo- 
dation, and with the direct threat to a couple of the issues that 
have been raised by the community. As we deal with the whole 
issue of employment opportunities, I hope we also deal with the 
issues of training of employees to give them full opportunity. And 
in that area in particular there are some additional issues that we 
want to talk about. 

As I look at you, I notice not only your tie— that I assume was 
picked out from my district— but your GaJlaudet pin, which, ot 
course, gets to a particular area that I would like to focus on m the 
questioning and that is the area of these regulations as they affect 
the hearing impaired. „ , 

With that, Mr. Chairman, I look forward to Chairman Kemp s 

statement. 

Chairman Perkins. Thank you, Mr. Gunderson. 

We're looking forward to hearing from you, Mr. Chairman, so 
without delay I'll let you proceed and give us your pearls of 
wisdom. 

STATEMENT OF HON. EVAN J. KEMP, JR., CHAIRMAN, U.S. EQUAL 
EMPLOYMENT OPPORTUNITY COMMISSION, ACCOMPANIED BY 
ELIZABETH THORNTON. DEPUTY LEGAL COUNSEL, AND 
KASSIE BILLINGSLEY, DIRECTOR, FINANCIAL AND RESOURCE 
MANAGEMENT SERVICES, EEOC 

Mr. Kemp. Good morning, Chairman Perkins and Mr. Gunder- 
son. 

Thank you for inviting me here today to discuss EEOC's imple- 
mentation of the Americans with Disabilities Act of 1990. 

As the Nation's leading civil rights law enforcement agency, 
EEOC enforces laws prohibiting employment discrimination based 
on race, color, religion, sex, national origin, age, and disability for 
Federal employees or applicants under Section 501 of the Rehab i li- 

^Beginning on July 26, 1992, the EEOC will enforce Title I of the 
ADA. Title I of the ADA prohibits private employers, State and 
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local governments, employment agencies and labor unions from 
discriminating against qualified individuals with disabilities in job 
application procedures, hiring, firing, advancement, compensation, 
job training, and other terms, conditions and privileges of employ- 
ment. 

A qualified employee or applicant with a disability is an individ- 
ual who, with or without reasonable accommodation, can perform 
the essential functions of the job in question. 

An employer is required to make an accommodation to the 
known disability of a qualified applicant or employee if it would 
not impose an undue hardship on the operation of the employer's 
business. 

I have explained in greater detail in my written testimony many 
of the ADA s definitions. 

Today I will concentrate on the Commissions enforcement strat- 
egy for implementing the ADA's Title I provisions. A major ele- 
ment of our strategy calls for the development of clear and concise 
regulations, policies and procedures. 

Beginning with the issuance of an Advance Notice of Proposed 
Rulemaking in the Federal Register, the Commission sought the 
input of allgroups affected by the Title I provisions. The Commis- 
sion received 138 comments from various disability rights organiza- 
tions, employer groups and individuals in response to the ANPRM. 

Comments were also solicited at 62 ADA input meetings conduct- 
ed by Commission field offices throughout the country. More than 
2,40u representatives from disability rights organizations and em- 
ployer groups participated in these meetings. 

Proposed regulations and an interpretive appendix were pub- 
lished in February 1991, and final regulations were issued by July 
26, 1991, as mandated by Congress. 

The Commission received 697 timely comments from interested 
groups and individuals in response to the Notice of Proposed Rule- 
making. As a result of these comments, we revised the final regula- 
tions to clarify and modify several definitions, as well as the inter- 
pretive guidance in the Appendix. 

Since publication, the Commission has distributed over 15,000 
copies of the final regulations which are available also in braille 
and large print, on audio tape and computer disk. 

EEOC also changed its existing regulations for recordkeeping 
and reporting to reflect employers ADA recordkeeping responsibil- 
ities. 

By January 26, 1992, the Commission will publish in the Federal 
Register coordination regulations between the EEOC and the De- 
partment of Labor to set forth procedures governing the processing 
of complaints that fall within the overlapping jurisdiction of Title I 
of the ADA and Section 503 of the Rehabilitation Act of 1973. 

The regulation has been signed by me and the Secretary of Labor 
and was published this past Monaay, October 28, in the Federal 
Register for a 30-day public comment period. 

Similar coordination regulations between the Commission and 
the Department of Justice will address potential enforcement con- 
flicts between the ADA and Section 504 of the Rehabilitation Act. 
We expect to publish a proposed regulation in advance of the statu- 
tory deadline. 
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I would like to tell you what the EEOC has been doing to pre- 
pare its employees for ADA enforcement. 

Since 1979, EEOC has had overall responsibility for the Federal 
sector equal opportunity complaint processing system. However, 
only EEOC administrative judges— who hold hearings on Federal 
complaints of discrimination — and the staff of our Office of Federal 
Operations— who decide Federal complaints at the appellate level- 
have had experience in resolving complaints filed on the basis of 
physical, emotional or mental disability. 

Because EEOC's experience and expertise on disabilities is limit- 
ed to a portion of our total work force, effective training of our em- 
ployees is essential. 

The ADA is a complex statute which will require a different ap- 
proach to investigations than that used under the other laws EEOC 
enforces. 

EEOC'& available funds for training in recent years have been 
minimal. For instance, EEOC had only $16.82 per employee to 
spend on training in fiscal year 1990. In fact, EEOC has not been 
able to have a comprehensive training program since 1987. 

In fiscal year 1991, we were able to spend $1.2 million to provide 
some initial training to EEOC s staff. We still have a great need for 
more training. . , 

To prepare our investigative and litigation units for the antici- 
pated 20 percent increase in charges when the ADA becomes effec- 
tive, the Commission has embarked upon an ambition* program of 
staff training. 

EEOC plans intensive training in ADA investigations for field 
enforcement and litigation staff We are currently developing a 
training curriculum. 

Early in 1990 f EEOC began collecting disability training and 
technical assistance materials from Federal, State and private 
sources. We developed a computerized information library of these 
resources. 

In addition, the EEOC solicited the help of State agencies to 
learn what their experience has been in enforcing State employ- 
ment discrimination statutes similar to the ADA. 

We also established points of contact in our district offices for 
the purpose of having employees in each office with expertise in 
ADA, _ 

We also established an ADA Service Unit within the Office of 
Legal Counsel with a Policy Division and a Technical Assistance 
Division. The Unit provides policy guidance and technical assist- 
ance advice to EEOC employees and to the public. 

Congress mandated that the ADA enforcement agencies provide 
technical assistance to employers and individuals with disabilities 
so that all concerned may learn of their rights and responsibilities 
under the new law. 

The Commission expects that its technical assistance efforts will 
result in greater compliance with the ADA s employment require- 
ments with a corresponding reduction in the need to resort to en- 
forcement activity. 

In December 1990, the Commission s draft Technical Assistance 
Plan was published in the Federal Register. An interagency ADA 
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Technical Assistance Coordinating Group was established and 
chaired by EEOC. 

Through its fiscal year 1991 budget and a supplemental appro- 
priation, EEOC has received $4.6 million in appropriations for tech- 
nical assistance activities. The funds will be used in a variety of 
technical assistance activities with emphasis on training for em- 
ployers and for individuals with disabilities. 

The Commission also will utilize a wide range of media and video 
formats to provide employers with training and information on 
their responsibilities. 

The EEOC held informal consultations with nation*! organiza- 
tions representing employers and people with disabilities to get 
suggestions for a technical assistance program and a Technical As- 
sistance Manual. We conducted these to learn what employers 
wanted to know about the ADA and in what format they wanted to 
receive the information. 

The Commission's technical assistance program includes the de- 
velopment of information materials and training for employers, in- 
dividuals with disabilities and the public, 

The program is designed to provide information for compliance 
with the law to all those covered by Title I legal requirements. 
However, in allocating limited resources, priority will be given to 
providing technical assistance to target our audiences. For exam- 
ple, smaller employers generally have not had previous experience 
in meeting the non-discrimination requirements of the Rehabilita- 
tion Act of 1973. 

Activities to inform people with disabilities about their ADA 
rights and how to exercise them will also receive priority. Because 
it will be difficult to reach millions of persons with different dis- 
abilities, the Commission intends to utilize networks of organiza- 
tions such as Independent Living Centers, State Vocational Reha- 
bilitation agencies, and many other public and private agencies 
that work with, or are run by people with disabilities, to provide 
information and assistance on the law. 

In addition to its own technical assistance activities, EEOC will 
continue to encourage and assist technical assistance efforts con- 
ducted by other Federal agencies and by organizations representing 
employers and individuals with disabilities. In fact, I will be at- 
tending tonight a meeting of grantees, selected by the National In- 
stitute on Disability and Rehabilitation Research, the Department 
of Justice, and the Rehabilitation Services Administration, to pro- 
vide training and technical assistance nationwide to employers, in- 
dividuals with disabilities, and rehabilitation professionals on the 
ADA. 

EEOC staff will participate in this two-day coordinating effort. 

EEOC will reach virtually all employers covered by ADA 
through a joint mailing effort with the Internal Revenue Service. 
In February 1992, a notice will be inserted in the IRS quarterly 
mailing to employers, giving the effective dates of the ADA and ad- 
vising them of where they can get further information. 

The Commission will announce soon a joint Department of Jus- 
tice/EEOC nationwide training program to provide extensive train- 
ing to individuals with disabilities in the requirements of Titles I, 
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II and HI, and techniques in providing technical assistance and al- 
ternative dispute resolution. 

In addition, the Commission plans to let a contract to tram em- 
ployers on the obligations under the ADA. We are currently pre- 
paring a Request for Proposals and anticipate beginning training 
in February of 1992. , 

The ADA mandates that a technical assistance manual be pub- 
lished by January 26, 1992, 6 months prior to the effective date of 
Title I. The EEOC Technical Assistance Manual will be completed 
by that date. The manual will be a major resource for employers 
and persons with disabilities. It will explain the legal requirements 
of the statute and its rules and regulations, and will include guid- 
ance on reasonable accommodation. 

The manual also will include a directory of technical assistance 
resources for reasonable accommodation, accessibility, and other 
aspects of compliance. , . , 

Consistent with our mandate to provide technical assistance to 
employers and individuals, we are proposing to establish a Techni- 
cal Assistance Revolving Fund. This fund is a reflection of our pur^ 
suit to establish creative and deficit-neutral means whereby EEOC 
can provide maximum technical assistance. 

Similar to other governmental revolving funds, the Technical As- 
sistance Revolving Fund will be supported primarily from collec- 
tions and payments received from recipients of technical assistance 

training. A . t r r 

Initial start-up funding will be provided by a one-time transfer oi 
up to $1 million from EEOC's Salaries and Expense Account and 
the ADA Technical Assistance Account. . 

Historically, and currently, EEOC has faced years of constrained 
funding and changing priorities. These forces have curtailed the de- 
velopment of solid technical assistance and training programs. We 
are truly excited about the potential establishment of the Revolv- 
ing Fund. , . , 

Given the demand for technical assistance already evident, we 
believe the fund will become solvent within 2 years. 

We have received considerable support for the establishment of 
this fund from both the House and the Senate. In fact, our appro- 
priations Conference Report language reiterates support for this 
fund. 

We greatly appreciate your assistance m amending the appropri- 
ate authorizing vehicle for this fund. 

Another component of the Commission's technical assistance pro- 
gram is its outreach efforts. EEOC sees public outreach and public 
awareness as crucial to the successful implementation of the ADA. 
In addition to responding to requests for more than 15,000 copies of 
the final rule since last July, EEOC has written booklets for indi- 
viduals with disabilities and employers. 5,000 copies of each were 
distributed in just 1 month. These booklets are available m Spanish 
and the alternate formats of braille, large print, audio tape, and 
computer disk. . . . 

EEOC has also, in conjunction with the Department oi Justice, 
published "Questions and Answers on the ADA," which focuses on 
Titles I and III. 
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Mr. Chairman, with the subcommittee's permission, I ask that 
these publications be made part of today's hearing record. 
[The publications are included a* the end of the hearing.] 
Mr. Kemp. EEOC maintains a speakers bureau which provides 
trained speakers to explain the ADA. EEOC currently has 38 
speakers available. The bureau has scheduled more than 400 pres- 
entations from July of 1990 to October 1991 to a wide variety of 
organizations. 

We have prepared an ADA Handbook, which includes annotated 
versions of the regulations and interpretive language for the em- 
ployment and public accommodation titles of the ADA. An advance 
copy has been made available to each member of the subcommittee 
this morning. 

[The material is maintained in subcommittee files.] 

Beginning November 8, the Commission will establish an ADA 
Helpline as part of our *oll-free 800 information service. It will 
expand our public information and technical assistance activities. 

EEOC will continue to provide technical assistance after ADA be- 
comes effective. The Commission will work closely with disability 
groups, employer organizations, and other Federal agencies, utiliz- 
ing their resources and information networks to supplement its 
own technical assistance activities. 

Later this fall, a technical assistance program will be established 
and managed in each of the Commission's 23 district offices. The 
staff in these positions will provide technical assistance, internal 
and external training, and general outreach activities. 

In addition, a request for proposal will be issued eh^rtly to con- 
duct a pilot program on Alternative Dispute Resolution in five of 
EEOC's district offices. This effort is an attempt to further volun- 
tary compliance and to reduce the impact of inadequate enforce- 
ment resources. 

The charge data system allows each office to enter the history of 
every charge filed with the EEOC. The information contained in 
each office's system is transmitted to headquarters to the agency's 
National Data Base. 

This system allows management to monitor the Nationwide proc- 
essing of all charges and to provide instructions to better adminis- 
ter the agency's workload. The system has proved to be an effective 
management tool and will play an integral part in monitoring 
ADA charges. 

The improvements in our computer systems have also provided 
EEOC with the tools to develop a comprehensive case management 
system. A series of programs have teen developed allowing every 
supervisor and field director to monitor the movement of charges 
by unite and offices. 

Another technological initiative taken by the Commission was to 
automate our ADA implementation efforts. Prior to the signing of 
ADA, EEOC developed an ADA Tracking System to follow the 
progress and completion of ADA work plan activities and projects. 

EEOC currently receives about 60,000 charges a year under Title 
VII of the Civil Rights Act of 1964, the Equal Pay Act, and the Age 
Discrimination in Employment Act. State and local agencies re- 
ceive about another 55,000 charges under similar statutes. EEOC s 
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current average processing time is about 250 days, down from 295 
days just 2 years ago. 

to fiscal year 1991, EEOC's investigators completed an average of 
88.5 cases per investigator. Despite this high case completion rate, 
EEOC's investigators already had an average of 59 cases each to in- 
vestigate when EEOC opened its doors on the first day of fiscal 
year 1992 on October 1. on 

Once the ADA takes effect, we expect that there will be a 20 per- 
cent increase in our workload or about 12,000 additionalcharges a 
year To avoid the serious backlog problems which EEOC experi- 
enced in the late 1970s, it is essential that the Commission receive 
adequate funding fc* \DA enforcement. 

Our field offices investigate and resolve about 62,000 charges of 
discrimination annually. When, through these investigations, we 
determine that discrimination has occurred, we attempt to obtain 
appropriate remedial relief through informal discussion called con- 
ciliation. If conciliation efforts fail, the Commission, at headquar- 
ters, will consider litigation against the employer. 

However, when the employer is a State or local governmental 
entity, the Commission will recommend that the Justice Depart- 
ment consider litigation. 

Most long-term litigation will be conducted by field office legal 
division staff. In addition, they will be required to provide day-to- 
day guidance. During the short-term, the Commission will need to 
identify experts for use in future, complex litigation of cases 
brought under the ADA. ... . „ 

Experience gained in litigating the Age Discrimination in Em- 
ployment Act-BFOQ cases in the mid-1980s will be invaluable to 
the Commission in conducting ADA litigation. These cases also in- 
volved complex, technical issues and required reliance on expert 
witnesses 

Many of these suits were resolved only after a full trial on the 
merits or after extensive discovery and deposition testimony. As 
such, they were expensive and difficult to litigate. 

Specific review of the $2.8 million fiscal year 1990 litigation sup- 
port budget indicated that the Office of General Counsel had $1,400 
to support each routine case, because 40 major cases required an 
average of $43,500 each. The differences among cases is even more 
apparent in the fact that five large cases required an average of 
$132,500. That's quite a high figure. . , 

To fully understand EEOC's enforcement efforts, it is necessary 
to understand the effect that budget cuts have had over the past 6 

In fiscal year 1985, the EEOC was able to spend $3.2 million, or 
$7,800 per case filed in court. Despite the soaring cost of litigation, 
by 1990, we could only spend $2.8 million, or a mere $4,375 per 

Assuming we file the same number of cases as fiscal year 1990, 
we estimate that we would have approximately $5,000 per case in 
fiscal year 1993. This is clearly the barest minimum. 

Similarly, our travel budget for investigating complaints has 
been decimated in the last 6 years. In fiscal year 1985, EEOC allo- 
cated $2.9 million, or $40 per charge, to travel for mveftigations. 
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By fiscal year 1990, the amount had shrunk to $1.8 million, or $30 
per case. 

In the vital area of staff training, the EEOC has had similar re- 
ductions. In fiscal year 1985, we allocated $353,000, or $114 per 
staff, to training. In fiscal year 1990, that amount had totalled only 
$48,000, or $17 per person. 

As I noted earlier, to catch up for years of virtually no staff 
training, the fiscal year 1991 enacted budget provided us with $1.2 
million, but even this amount allows only $421 per person. 

The EEOC'g ability to resolve charges has been hampered by 
staffing de creas es in recent years. The agency's 1 988 full time 
equivalent (FTE) staff level of 3,168 dropped to 2,796 FTE by fiscal 
year 1991. Thus, EEOC has had more than a 10 percent decline in 
staff resources in 4 years, despite the fact that our workload has 
remained relatively constant. 

The agency's field investigative staff dropped sharply from 949 in 
fiscal year 1988 to 779 in fiscal year J 991. For 5 of the last 7 years, 
the agency's budget has been cut below the President's funding re- 
quest for the Commission. 

For fiscal year 1992, EEOC received $210 million and an author- 
ized staff level of 2,885. For ADA implementation, however, only $4 
million, and 32 additional staff are included in the fiscal year 1992 
budget. These 32 additional employees will be field investigators at 
theGS-7, 9and 11 level. 

In addition to the new positions made available through our 
fiscal year 1992 appropriations, I have committed the agency to the 
transfer of positions from the agency's Headquar* jrs to our 50 field 
offices throughout the Nation. These additional staff in the field 
will help offset the increase in charges we wiU receive under the 
new act next year. 

EEOC will also create technical assistance positions in each of 
the 23 district offices. The technical assistance program will en- 
hance EEOC s service to the public with regard to not just the 
ADA but also provide technical assistance for all the statutes that 
EEOC enforces. 

EEOC's successes in reducing its inventory have been achieved 
though an increase in the agency's overall efficiency and produc- 
tivity. 

EEOC's outstanding level of productivity, however, is not suffi- 
cient to continue this trend. Staffing resources must remain at a 
certain level. 

With the anticipated 20 percent increase in EEOC's fiscal year 
1993 workload as a result of the ADA, any further reduction in our 
funding would have a chilling effect on our enforcement activities. 

As the subcommittee is aware, agencies are instructed to prepare 
their fiscal year 1993 budget request at the fiscal year 1992 funding 
level, with a 5 percent cut to that level. The impact of such a fund- 
ing level would be devastating. For example, at this funding level, 
our pending charge inventory would dramatically escalate from a 
fiscal year 1991 level of 45,000 to a level of over 67,000 in fiscal 
year 1993. Our average charge processing time would dramatically 
increase from 266 days, or 8 months, in fiscal ^ear 1991, to approxi- 
mately 600 days, or 20 months in fiscal year 1§93. 



14 



11 

Historically, civil rights legislation has received reasonable fund- 
ing. For example, in fiscal year 1989, funding for the Office of Civil 
Rights, Department of Housing and Urban Development was in- 
creased 28 percent. And OCR HUD received an additional 130 staff 
to implement the Fair Housing Assistance program. 

Similarly, after 04 regulations of the Rehabilitation Act were 
implemented, the Office of Civil Rights, Department of Health 
Education, and Welfare received a fiscal year 1978 supplemental of 
$6.4 million and over 70 additional staff. 

In fact, during the first several years of implementation, OCK- 
HEW received over $31 million for its technical assistance contract- 
ed activities alone. . 

Without an appropriate number of investigators, htAJL _ cannot 
sustain our current control of inventory and our practice of resolv- 
ing all charging party allegations in a timely manner. 

A discussion of EEOC's ADA enforcement is not complete with- 
out addressing EEOC's relationship with the State and local fair 
employment practice agencies. Currently, under Title VII, and the 
ADEA, State and local agencies have an active role to play in proc- 
essing discrimination charges. 

This application of the concept of federalism permits State and 
local governments to continue their effort*, to eradicate discrimina- 
tion in the workplace. . 

Work-sharing agreements with FEPAs, however, are considered 
essential to handle the enormous volume of charges within the lim- 
ited budgetary resources of the EEOC. 

EEOC enters into annual work-sharing agreements and contracts 
to maximize the efficiency of the State and Federal efforts and to 
avoid wasteful delay and duplication of efforts. , _ . 

Congress earmarked $25 million in fiscal year 1991 and fiscal 
year 19S2 specifically for this effort. 

Currently, EEOC pays a FEPA $450 for each contract charge 
completed. EEOC contracts for only a portion of FEPAs total 
workload based on a formula to evenly distribute the funds among 

the States. . , _ . , , 

When a charge is received first by a FEPA with which EEOC has 
a work-sharing agreement, the FEPA files and processes the charge 
under its anti-discrimination law. 

Within this legal framework, the EEOC's ability to control the 
processing of charges by FEPAs is limited. Created by and answer- 
able only to State or local governments, the FEPAs are independ- 
ent of the EEOC's direct supervision over their budgeting or staff- 

I have established a State and local division in the proposed 
Charge Resolution and Review Program that will allow more cen- 
tralized EEOC influence over the FEPA operation and allow addi- 
tional review of the quality of FEPA's charge resolutions. 

Speaking generally, FEPAs have had experience enforcing laws 
prohibiting discrimination on the basis of disability. Forty-six 
States and the District of Columbia have laws similar to the ADA 
Many of the States have been enforcing these laws for 10 to 16 
years. Because most States currently have disability laws, the 
impact of the ADA on FEPA workloads should be minimal when 
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compared to the dramatic increase EEOC anticipates in its work- 
load. 

We are currently in the process of determining the methods and 
means through which the deferral relationship will be developed. 
The financial and personnel resource implications of such an un- 
dertaking need to be examined. 

In fiscal year 1992, we will conduct an in-depth study of State 
laws addressing disability discrimination and FEPA practices in re- 
solving charges under these State laws. 

The FEPAs will also assist in conducting six seminars for em- 
ployers on current employment discrimination topics under a con- 
tract with the International Association of Official Human Rights 
Agencies. 

Mr. Chairman and members of the subcommittee, I hope my dis- 
cussion of the EEOC's strategy for implementing the ADA has been 
helpful to you in understanding the important challenges that we 
face at the Commission. 

EEOC is proud of its efforts toward being fully prepared to vigor- 
ously enforce tliis law when it takes effect next July 26 and to en- 
suring that individuals with disabilities and employers are aware 
of their new rights and responsibilities. 

Til be happy to answer any questions you might have. 

[The prepared statement of Hon. Evan J. Kemp, Jr. follows:] 

Statement of Evan J. Ksmf, Jr., Chairman, UJS. Equal Employment 
Opportunity Commission 

Good morning, Chairman Perkins and members of the subcommittee. Thank you 
for inviting me here today to discuss EEOC's implementation of the Americans with 
Disabilities Act of 1990 (ADA). 

As the Nation's lead civil rights law enforcement agency, EEOC enforces laws 
prohibiting employer ent discrimination based on race, color, religion, sex, national 
origin, age, and disability for Federal employees or applicants under Section 501 of 
the Rehabilitation Act of 1973. 

Beginning July 26, 1992, the EEOC will enforce Title I of the ADA. Title I of the 
ADA prohibits private employers, State and local governments, employment agen- 
cies and labor unions from discriminating against qualified individuals with disabil- 
ities in job application procedures, hiring, firing, advancement, compensation, job 
training, and other terms, conditions and privileges of employment. 

The ADA defines an individual with a disability as a person who: Has a physical 
or mental impairment that substantially limits one or more major life activities; has 
a record of such an impairment; or is regarded as having such an impairment. 

A qualified employee or applicant with a disability is an individual who, with or 
without reasonable accommodation, can perform the essential functions of the job in 
question. Reasonable accommodation may include, but is not limited to: Making ex- 
isting facilities used by employees readily accessible to and usable by persons with 
disabilities; job restructuring, modifying work schedules and/or reassignment to a 
vacant position; or acquiring or modifying equipment or devices, adjusting or modi- 
fying examinations, training materials, or policies, and providing qualified readers 
or interpreters. 

An employer is required to make an accommodation to the known disability of an 
otherwise qualified applicant or employee if it would not impose an "undue hard- 
ship" on the op oration of the employer's business. Undue hardship is defined as an 
action requiring significant difficulty or expense when considered in light of factors 
such as an employer's size* financial resources and the nature and structure of its 
operation. 

Today, I will concentrate on the Commission s enforcement strategy for imple- 
menting the ADA's Title 1 provisions. A major element of our strategy calls for the 
development of clear and concise regulations, policies and procedures. 
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Regulations 

Beginning with the issuance of an Advance Notice of Proposed Rulemaking 
(ANPRM) in the Federal Register on August 1, 1990 (6 days after President Bush 
signed the ADA), the Commission sought the input of all groups affected by the 
Title I provisions. The commission received 138 comments from various dis^rtitY 
rights organizations, employer groups and individuals in response to the ANFKM. 
Comments were also solicited at 62 ADA input meetings conducted by Commission 
field offices throughout the country. More than 2,400 representatives from disability 
rights organizations and employer groups participated in these meetings- 
Proposed regulations and an interpretive appendix were published in February 
1391 and final regulations were issued on July 26, 1991, as mandated by Congress. 
Public comment on the proposed regulations was extensive. The Commission re- 
ceived 697 timely comments from interested groups and individuals in response to 
the Notke of Proposed Rulemaking (NPRM). As a result of these comments we re- 
vised the final regulations to clarify and modify several definitions, as well as the 
interpretive guidance in the Appendix. ____ . 

Prior to both the NPRM and issuance of the final regulations, EEOC held brief- 
ings for Congressional staff, representatives of disability rights and employer organi- 
zations and the medi*. Since publication, the commission has distributed over 15,000 
copies of the final regulations which are available also in braille and large print, 
and on audio tape and computer diskette. 

In addition, EEOCTs existing regulations for record keeping and reportiri under 
Title VII of the Civil Rights Act of 1964 were modified and amended to reflect em- 
ployers' recori keeping responsibilities under the ADA, 

To remedy the tact that no accurate or precise data exist on the employment 
status of Americans with disabilities, the commission is developing a tata wUection 
process on a pilot survey basis. The questionnaire will be a "scannable self-Kientin- 
cation form. The findings of this pilot survey will serve as the basis for future policy 
evaluations and assessment decisions about data collection under the ADA and [will 
be used to design a complete census of EEO-1 employers, i.e., employers with 100 or 
more employees, if that is deemed necessary. , 

By January 26, 1992, the Commission will publish in the Federal Register final 
coordination regulations between EEOC and the Department of Labor to set forth 
procedures governing the processing of complaints that fall within the overlapping 
jurisdiction of Title I of the ADA and Section 603 of the Rehabilitation Act. The 
Notice of Proposed Rulemaking was published in the Federal Register this past 
Monday, October 28 for a 3(Way public comment period. } x ^ . 

Similar coordination regulations between the Commission and the Department ot 
Justice will address potential enforcement conflicts between the ADA and section 
504 of the Rehabilitation Act. EEOC has engaged in intensive negotiations with the 
Department of Justice and is working out the details of a coordination regulstion 
We fully expect to publish a proposed regulation sufficiently in advance of the statu- 
tory deadline. , 

The purpose of the coordination regulations is to ensure that overlapping com- 
plaints are dealt with in a manner that avoids duplication of effort and prevents the 
imposition of inconsistent or conflicting standards. 

We also established an ADA Services unit within the Office of Legal Counsel, 
with a Policy Division and a Technical Assistance Division. The unit provides policy 
guidance and technical assistance to EEOC's employees and to the public. 

Consistent with this mission, the commission is developing several new sections ot 
its compliance manual that will focus on key issues under the ADA such as, the 
definition of a "disability/' the definition of a "qualified individual with a disabil- 
ity M reasonable accommodation and undue hardship* and theories of discrimination 
The Commission is also developing a policy guidance on preemployment inquiries. 
These compliance manual sections, while aimed at instructing our investigators and 
lawyers in our field offices, will also be available to the pubhe. The manual also 
guides our offices regarding charge processing procedures and is being modified to 
include the ADA. Compliance manuals are available in our field offices, Headquar- 
ters library and through commercial publishers. 

Training 

The Commission was actively involved during Congressional consideration ot the 
Americans with Disabilities Act in providing technical assistance to both the White 
House and committees of the House and Senate based on our experience with Sec- 
tion 501 of the Rehabilitation Act of 1973. However, on a Cbmmission-wide level the 
experience of our total work force with disability law is somewhat limited 
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Since 1979, EEOC has had overall responsibility for the Federal sector equal em- 
ployment opportunity complaint processing system. However, only EEOC adminis- 
trative judges (who hold hearings on Federal complaints of discrimination) and staff 
in our Office of Federal Operations (OFO) (who decide Federal complaints at the ap- 
pellate level) have had any experience in resolving complaints filed on the basis of 
physical or mental disability. These complaints are filed under the Rehabilitation 
Act and Federal regulations under that act 

In our role as an administrative appellate body, the commission reviews appeaL 
in Federal sector EEO cases from Final Agency Decisions. In the past 11 years, the 
Commission has accordingly reviewed and decided thousands of cases in which dis- 
crimination on the basis of disability has been alleged In fiscal year 1990 alone, ap- 
peals filed under the Rehabilitation Act constituted approximately 15 percent of 
OFO's intake. 

EEOC also has responsibility for implementing Section 501 provisions that require 
Federal agencies to take affirmative action in the employment and advancement of 
individuals with disabilities and that prohibit discrimination on the basis of disabil- 
ity. Pursuant to Section 501 , the commission reviews the affirmative action employ- 
ment plans of Federal agencies. 

Finally, under Executive Order 12067, the Commission also is responsible for en- 
suring consistency of legal standards and avoiding duplication of efforts in the en- 
forcement of all Federal equal employment opportunity laws. Under its Executive 
Order responsibilities, the Commission has reviewed the employment nondiscrim- 
ination provisions of proposed and final regulations to implement section 504 of the 
Rehabilitation Act in federally assisted and conducted programs. 

Because EEOCs experience and expertise in disability discrimination law is limit- 
ed to a small portion of our total work force, effective training of our employees is 
essential to the enforcement of the new law. The ADA is a complex statute which 
will require a different approach to investigations than under the other laws EEOC 
enforces and will require intensive training of investigators before charges begin to 
enter the administrative process in July 1932* 

EEOC's available funds for training in recent years have been minimal. For in- 
stance, FEOC had only $16.82 per employee to spend on training in fiscal year 1990. 
In fact, &EOC has not been able to nave a comprehensive training program since 
1987, However, in fiscal year 1991, we were able to spend $1.2 million to provide 
some initial training to EEOC staff. As part of this effort, Headquarters manage- 
ment staff also developed training videos to provide ongoing on-the-job training to 
the staff. 

Early in 1990 EEOC began collecting disability training and technical assistance 
materials from Federal, State and private sources, and we developed a computerized 
information libr^ ry of these resources. In addition, EEOC surveyed Fair Employ- 
ment Practices Agencies (FEPAs) to learn what their experiences have been in en- 
forcing State employment discrimination statutes similar to the ADA and, through 
their experience, to develop estimates for the impact on EEOC enforcement EEOC 
then distributed policy guidance to EEOC field offices, summaries of other State and 
Federal law* prohibiting disabiUtyJbased discrimination, and contacts for making re- 
ferrals to appropriate agencies, EEOC also designated a contact perron in each of 
our district offices to coordinate all ADA-related internal training and outreach. 

To prepare our investigative and litigation units for the anticipated 20 percent in- 
crease in charges when the ADA becomes effective for employers with 25 or more 
employees next July, the Commission has embarked upon a comprehensive program 
of staff training. This training represents the largest single training effort ever un- 
dertaken by the Commission as the result of the passage of new legislation. 

EEOC conducted introductory ADA training for field and headquarters managers 
and supervisors. In addition, a training workgroup was established to plan and im- 
plement an ADA training program for EEOC investigators and legal staff. 

Training on ADA regulations for all staff will begin in mid November. EEOC 
plans intensive training in ADA investigations for field enforcement and litigation 
staff. We are currently developing a training curriculum. Presentation materials 
will be finalized in January and February; the presenters will be trained in March; 
and the 1-week training sessions will begin in April of 1992. Upon implementation 
of the ADA, all staff will have completed training. 

Technical Assistance 

Congress mandated that the ADA enforcement agencies provide technical assist- 
ance to employers and individuals with disabilities so that all concerned may learn 
of their rights and responsibilities under the new law. The Commission expects that 
its technical assistance efforts will result in greater compliance with the AOA's em- 
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ployment requirements, with a corresponding reduction in the need to resort to en- 
forcement activity. . , . . , • 

In December 1990, the Commission's draft Technical Assistance plan was pub- 
lished in the Federal Register. An interagency ADA technical assistance cwrdinat- 
ing group was established, chaired by EEOC. other member agencies include, the 
Department of Justice; the President's Committee on Employment of ; People with 
Disabilities; and the National Institute on Disability and Rehabilitation Research 
and the Rehabilitation services Administration in the Department of Education^ 

Through its fiscal year 1991 budget and a supplemental appropriation, EEUL has 
received $4.6 million in appropriations for technical assistance activities. The funds 
will be used on a variety of technical assistance activities with emphasis on training 
for employers and for individuals with disabilities. The Commission also will utilize 
a wide range of media and video formats to provide employers with training and 
information on their responsibilities, and to encourage voluntary compliance with 

EEOC also held informal consultations with national organizations representing 
employer* and people with disabilities to elicit suggestions for technical assistance 
programs and a technical assistance manual. We also conducted focus group* "to 
learn what employers wwited to know about the ADA and in what format they 
wanted to receive the information. , , ,.,,„,.„, , 
Employers and other covered entities are actively encouraged to seek information 
and assistance to maximize voluntary compliance. The Commission s technical as- 
sistance prograir will be separate and distinct from its enforcement responsibilities. 
Accordingly, employers and others who request information or assistance retarding 
a particular aspect of compliance, or who participate in training conducted by the 
Commission, will not be subject to investigation or other enforcement action on the 

basis of such inquiries or participation. # - . - 

The Commission's technical assistance program includes the development of infor- 
mational materials and training for employers, individuals with disabilities .and the 
public, and assistance in response to individual requests. The program is designed to 
Provide information needed for compliance with the law to all those covered by Title 
I legal requirements. However, in allocating limited resources, priority will be given 
to providing technical assistance to targeted audiences. For example, smaller em- 
ployers generally have not had previous experience in meeting the nondiscrimina- 
tion requirements of the Rehabilitation Act, which applies to larger employers who 
are Federal contractors or grantees. In addition, smaller employers have little 
access to information and assistance provided by commercial consulting services 

Activities to inform people with disabilities about their ADA rights and how to 
exercise them also will receive priority. Because it will be difficult to reach mdhons 
of persons with differing disabilities, the Commission intends to utilize the networks 
of organizations such as independent living centers, Hate vocational rehabilitation 
agencies and many other public and private agencies that work with people with 
disabilities to provide information and assistance on the iaw^ 

In addition to its own technical assistance activities, EEOC will continue to en- 
courage and asste*. technical assistance conducted by other Federal I agencies and by 
organizations representing employers and individuals i with disabilities. In fact, to- 
night I will be attending a meeting of grantees selected by the National ^uteon 
Disability and Rehabilitation Research, the Department of Justice, and the Rehabili- 
tation Services Administration to provide training and technical assistance nation- 
wide to employers, individuals with disabilities, and rehabilitation professionals on 
the ADA. EEOC staff will participate in this two-day coordinatiM effort 

EEOC also will reach virtually all employers covered by the ADA through a joint 
mailing effort with the Internal Revenue Service. In February 1992, a notice will be 
inserted in the IRS' quarterly mailing to employers stating U« effect! ve dat« for 
the ADA and advising them of where more information is available on their respon- 
sibilities under the ADA. . _, , .■^/ptfOP natinn 
The Commission will announce soon a joint ^p»**^ t J s .j u ^ / ^^V^^: 
wide training program to provide extensive training of individuals with disabilities 
* the lequiremeits of Titles I, II and HI of the act and techniques m providing 
technical assistance and alternative dispute resolution. _,_,„„ 
The contractor will provide intensive 1-week training workshops to 400 persons 
witiTdSE on thefr rights under Titles I II and iffrf the ADA. After compet- 
ing their training, each of the 400 trainees will be ^.top^JAJg 
and technical assistance to at least 50 other persons with disabilities and 30 employ- 
ed and Xr covered entities. A select group of 100 of the 400 'trainees w£ ream 
further, advanced training in Title I only. In addition to the ADA instruction, these 
individuals will receive training in alternative dispute resolution and will be avail- 



o ^piftw m^m* {'"v* % 
ERIC Wlr i MrtoiM>i& Jy 



16 



able to assist EEQC offices and employers in resolving ADA disputes. The contract 
is expected to be awarded shortly, and training should oegin in January 1992. 

The commission also plans to let a contract to train employers on their obliga- 
tions under the ADA. The contractor will develop and provide six to ten regional, 
one-day seminars to train 6,000 to 10,000 employers on their obligations under Title 
I of the ADA using EEOC-approved training materials and videos, We are currently 
preparing a Request for Proposals and anticipate beginning training in February 
1992. 

The ADA mandates that a technical assistance manual be published by January 
26, 1992, 6 months prior to the effective date of Title I. The EEOC Technical Assist- 
ance Manual will be completed by that data. The manual will be a major "how to" 
resource for employers and persons with disabilities. It will explain the legal re- 
quirements of the statute and regulations as they apply to specific employment 
practices, and will include guidance on reasonable accommodation, as well as de- 
tailed guidance and examples of other important aspects of compliance. The manual 
also will include a directory of technical assistance resources for reasonable accom- 
modation, accessibility, and other aspects of compliance to assist employers and per- 
sons with disabilities in locating private and public entities skilled in disability em- 
ployment issues. EEOC intends to publish the manual in a form that can be updated 
with supplements as the Commission issues further guidance on specific issues, and 
as additional technical assistance references and resources become available. The 
manual will be made available to the public at minimal cost and reference copies 
will be available at EEOCs headquarters, the Commission's 50 field offices, in 
public libraries and in Federal depository libraries. In addition, the manual will be 
available in accessible formats for persons with visual or manual disabilities. 

Consistent with our mandate to provide technical assistance to the universe of 
more than 666,000 employers and some portion of the estimated 43 million individ- 
uals with disabilities who need and request technical assistance, we are proposing to 
establish a Technical Assistance Revolving Fund. This fund is a reflection of our 
earnest pursuit to establish creative and deficit-neutral means whereby EEOC can 
provide maximum technical assistance to meet the demands of a diverse and grow- 
ing population. 

Similar to other governmental revolving funds, the Technical Assistance Revolv- 
ing Fund will be supported primarily from collections and payments received from 
recipients of technical assistance training and materials. Initial start-up funding 
will be provided by a one-time transfer of up to $1 million from EEOCs Salaries and 
Expenses Account to the ADA Technical Assistance Account- Of that amount? ap- 
proximately $525,000 will be used for one-time capital investments (i.e., facility 
space rental, equipment and related expenses). Approximately $475,000 will be used 
for Fund start-up costs. 

Historically, and currently, EEOC has faced years oi curtailed funding and chang- 
ing priorities. These forces have circumvented the development and institutionaliza- 
tion of a solid technical assistance and training program within the commission. We 
are truly excited about the potential establishment of the Revolving Fund. Such a 
fund will ensure an ongoing institutionalization of a direly needed technical assist- 
ance program. 

EEOC will channel a small number of existing employees to serve in various ca- 
pacities such as: course designers and developers, trainers, career development spe- 
cialists, and functional area specialists and support staff. The Fund staff will devel- 
op and provide a variety of services and products including: training, seminars, 
speakers, workshops, conferences, audio and video tapes, manuals, digests, and other 
printed materials. 

Given the active and current demands for technical assistance already evident to 
EEOC, we believe that the Fund will become solvent within 2 years. 

To date, we have received considerable support for the establishment of this Fund 
from both the House and the Senate. In fact, our fiscal year 1992 Appropriations 
Conference Report language reiterates support for this Fund. We greatly appreciate 
your assistance in amending the appropriate legislative vehicle to establish the 
Fund. 

Another component of the Commission s technical assistance program is its out- 
reach efforts. EEOC sees public outreach and public awareness as crucial to the suc- 
cessful implementation or ADA. In addition to responding to requests for more than 
15,000 copies or the final rules since last July, EEOC has written two booklets titled 
ADA: Your Employment Rights as an Individual with a Disability, and ADA; Your 
Responsibilities as an Employer. EEOC has distributed 5,000 copies of each booklet 
in just 1 month. These booklets are available in Spanish and alternate formats of 
braille, large print, audio tape, and computer disk. EEOC has also, in conjunction 
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with DOJ, published Questions and Answer* on the ADA, which focuses on Titles I 
and m This publication is available in both Spanish and English and answers 
common questions regarding the employment and public ^ mm ^°™£™™C™ 
of the act. Copies of these publications were recently mailed to each Member of Lon- 

sress to assist them with their constituent services. ■ , . 

The Library maintains a collection of ADA materials and has published a guide, 
Libmry Resource on the Employment of Individuals with Disabilities, which in- 
cSbooks, periodicals and Stapes. feEOC has also ?^^™<%™f£°%* 
video titled, Expanding Equal Opportunities: Implementing the Americans with Dis- 
abmt^Act. The video is available for purchase from the National Audiovisual 



EEOC maintains a speakers bureau which provides, upon requ^ trained speak- 
ers from headquarters and the field offices to explain the ADA. | E f^^. i f^Kr 
ere available to provide presentations to various groups. From July 1990 to October 
1991, EEOC headquarters und field staff provided more than 400 presentations to 
organizations such as employ ar groups, disability groups, Federal agencies, nospi- 
tab, bar associations, universities and human resource organizations. 

An ADA Handbook, which includes annotated versions of the regulations and in- 
terpretive language for the employment and public accommodations regulations ol 
the act and a^Urce list, will be available for public distribution early next 
month. The Handbook will serve as a basic resource document. The Commission es- 
timates that approximately 20,000 copies of the Handbook will be dominated. An 
advance copy has been made available to each member of the subcommittee this 

m iSSiing November 8. the Commission will establish an ADA Helpline aa a part 
of ite toll-free 800 service. The Helpline will enable individuals to order ^^publi- 
cation* and information, as well astalk to agency staff about AD A is^ The new 
toll-free number will be 800-669-EEOC. The TDD number will be 90 ^f°'^f^... 

The Commission will expand public information and technical assistance activities 
as the effective date of Title f approaches. Public service announcements willbe 
aired on radio and television, additional information will be provided to a broad 
range of general and specialized media, and Commission speakers will participate in 
radio, television, organizational and other forums throughout the country to clarify 

le ^a»C wiTl'rantinue to provide technical assistance after the ADA becomes effec- 
tive, through additional informational materials, training activities and responses w> 
request* for information and assistance. The Commission will continue to work 
closely with disability groups, employer organizations, and other Federal agencie* 
utilizing their resources and information networks to supplement its own technical 
assistance activities and to provide specialized assistance that will aid compliance 
with the employment requirements of the ADA. 

Later this fall, a technical assistance program will be established in e^ch of the 
Commission's 23 district offices. The staff in these positions will provide technical 
assistance to employers and individuals with disabilities regarding rights and re- 
sponsibilities under the ADA, coordinate internal and external training and facili- 
tate general outreach activities in their communities. .. 

In addition, a request for proposal will be issued shortly to conduct a pilot pro- 
gram on Alternate Dispute Dution in five of EEOC's district offices, this effort 
Is an attempt to further voluntary compliance and to reduce the impact ol inad- 
equate enforcement resources. 

Charge Data System/ADATS , 

Improvements to EEOC's computerized tracking systems began in 1986 and, since 
then, have been developed and improved. These systems have allowed the agency to 
establish tracking programs for past and current records. .... , , 

The staff now has access to modern data processing equipment. Although addi- 
tional funds have not been appropriated for this purpose, EEOC has been purchas- 
ing a number of computers for our field offices annually. The Charge r^te^tem 
(CDS) allows each office to enter the history of every charge filed with UCOi ine 
information contained in each office's CDS system is transmitted to headquarters to 
the agency's National Data Base (NDB). This system allows management to monitor 
the Nationwide processing of all charges and to provide instructions, where neces- 
sary, to better administer the agency's workload. While there are some further re- 
finements to make to the NDB, the system has proved to be an effective manage- 
ment tool and will play an integral part in monitoring ADA charges. 

The improvements in our computer systems have also provided t-CAA, wnn me 
tools to develop a comprehensive case management system. A series ot programs 
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were developed allowing every supervisor and Field Director to monitor the move- 
ment of charges by unit and office, There are specific programs by which managers 
can request Ust8 of charges by date of alleged violation or by expiration date of the 
filing suit rights. 

Another technological initiative taken by the Commission was to automate our 
ADA implementation efforts. Prior to the signing of the ADA, EEOC developed the 
ADA Tracking System (ADATS) to follow the progress and completion of ADA 
workplan activities and projects. Through this system, we can easily monitor our 
progress in implementing the ADA and ensure that all actions are taken in a timely 
manner. 

Enforcement 

EEOC currently receives about 60,000 charges of discrimination each year under 
Title VH, the Equal Pay Act and the Age Discrimination in Employment Act State 
andlocal agencies receive about another 65,000 charges under similar statutes. 
EEOC's pending inventory of charges (the number of charges it currently has to 
process) is about 45,000 charges and FEPAs have about 70,000 charges in their in- 
ventories. EEOC's current average processing time is about 250 days, down from an 
average processing time of 295 days just 2 years ago. In fiscal year 1991, EEOC's 
investigators resolved an average of 88 charges. Despite this high resolution rate, 
each of EEOCs investigators still had an average 59 cases pending investigation 
when EEOC opened its doors on the first day of fiscal year 1992, Once the ADA 
takes effect, we expect that there will be a 20 percent increase in our workload or 
about 12,000 additional charges a year. To avoid the serious backlog problems that 
EEOC experienced in the late 1970s, it is essential that the Commission receive ade- 
quate funding for ADA enforcement. 

Our field offices investigate and resolve about 62,000 charges of discrimination an- 
nually. When, through these investigations, we determine that discrimination has 
occurred, we attempt to obtain appropriate remedial relief through informal discus- 
sion called conciliation. If conciliation fails, the Commission, at headquarters, will 
consider litigation against the employer. However, when the employer is a State or 
local governmental entity, the Commission will recommend that the Justice Depart- 
ment consider litigation. 

We anticipate that there will be approximately a 20 percent increase in the 
number of suits filed by EEOC as a result of the full implementation of the ADA. 
However, this projection does not fully reflect the actual increase in attorney work- 
load. A ma^or portion of each attorney's time will be directed toward learning the 
statute, training investigators, identifying new expert witnesses and developing new 
litigation strategies. 

Past EEOC experience has demonstrated that the assumption of new statutory au- 
thority results in litigation over definitions which must be resolved in the courts of 
appeals. Thus, workload in the Office of General Counsel, Appellate Services, is ex- 
pected to increase. Until these definitions and other issues are resolved, a signifi- 
cant portion of the litigation will be conducted at the appellate level. 

Most long-term litigation will be conducted by field office legal division staff. In 
addition to their litigation responsibilities, staff in these offices will be required to 
provide day-today guidance to enforcement staff. During the short-term, the Com- 
mission will need to identify experts for use in future, complex litigation of cases 
brought under the ADA. We estimate that ADA litigation may require at least 
three specialists in the Office of General Counsel to identify these future procure 
ment needs and specific academic and medical disciplines which will be used in 
long-term litigation. 

EEOC's Office of General Counsel anticipates that a significant portion of the 
ADA cases will require the use of medical, architectural, ergonomics or vocational 
specialists. These experts will be called on to provide advice and guidance on gener- 
al and specific ADA issues and to provide specific advice and testimony in certain 
cases. 

Experience gained in litigating the Age Discrimination in Employment Aet-Bona 
Fide Occupational Qualification cases in the mid-1980s will be invaluable to the 
commission in conducting ADA litigation. These cases also involved complex, techni- 
cal issues and required reliance on a number of expert witnesses. Many of the 
ADEA-BFOQ suits were resolved only after full trial on the merits or after exten- 
sive discovery and deposition testimony. As such, they were expensive and difficult 
to litigate. In many instances, they required a team of lawyers from the legal divi- 
sion and, if warranted by the circumstances of the case, from headquarters or other 
district office legal divisions. 
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Some of the most successful prosecutions of these cases used trial teams com- 
prised of senior attorneys from two or three field offices— each with expertise in ex- 
amination of one medical or expert specialty-*nd from headquajters. 

The current average amount available per case to litigate is $5,000. However, this 
average under-represents certain critical needs and vastly over-represents other re- 
quirements- A substantial portion of the litigation support budget is used to support 
major class action cases. For example, in fiscal year 1&90, 40 cases or just 5 percent 
of the 875 cases in litigation required 60 percent of the total litigation support 
budget Over 22 percent of the total budget was used to support just five cases. 

EEOC obligated $2.8 million for litigation support in fiscal year 1990. The Office 
of Genera! Counsel had only $1,480 to support each "routine case, since 40 major 
cases required an average of $43,500 each The differences among cases >s even more 
apparent in the fact that five large cases required an average of $132,500 each. 

The litigation support requirement for litigation of ADA cases may be as high as 
$96,000 per case. This estimate is based on experience with ADEA suits involving 
law enforcement officials where the defendant argued that the age distribution at 
issue was justified as a bona fide occupational Qualification because of medical or 
psychological reasons. The reliance on the use of expert witnesses in such cases re- 
ouUs contracts ranging from $16,000 to $32,000, Assuming four experts per case, 
the cost could reach an average of $96,000 for a msjor case. 

Budget/Staffing 

EEOC's ability to resolve charges has been hampered bv staffing decreases in 
recent years The agency's 1988 full time equivalent (FfE) staff level of 3,168 
dropped to 2,796 FTE by fiscal year 1991. Thus, EEOC hss had more than a 10 per- 
cent decline in staff resources in 4 years The agency's field investigative staff to- 
taled 949 in fiscal year 1988. In fiscal year 1991, EEOC had 779 investigative staff. 
For 5 of the last 7 years, the agency's budget has been cut below the President s 
funding request for the communion. . . 

EEOC's successes in reducing its inventory have been achieved through increasing 
the agency's overall efficiency and productivity. EEOC's outstanding level of produc- 
tivity, however, is not sufficient to continue this trend; staffing purees must 
remain at a certain level Without an appropriate number of investigators, tJ^uc 
cannot sustain our current control of inventory and our practice of resolving all 
chaming parties' allegations in a timely manner. - , 

EEOC requested $210 million for its fiscal vear 1992 budget. As part of our fisca 
year 1992 budget request, EEOC asked for 32 additional FTE. These 32 additional 
employees will be investigators at a GS-7, 9 or 11 level in the field. 

In addition to the new positions made available through our fiscal year 1W« ap- 
propriations, I have committed the agency to the transfer of positions from the 
agency's Headquarters to our 50 field offices throughout the Nation. These addition 
ai staff in the field will help offset the increase in charges we will receive under the 
new act next year. EEOC will also create technical assistance positions in each of its 
23 district offices. The technical assistance program will enhance EEOC s service to 
the public under all statutes EEOC enforces. 

State and Local Fair Employment Practices Agencies (FEPAs) 

A discussion of EEOC's ADA enforcement strategy is not complete without ad- 
dressing EEOC's relationship with the State and local agencies. Currently, under 
Title VII and the ADEA, State and local agencies have an active role to play in 
processing discrimination charges. This application of the concept of federalism per- 
mits State and local governments to continue their efforts to eradicate discrimina- 
tion under their statutes which preserve Federal rights in the work place. 

Worksharing agreements with FEPAs, however, are considered essentia] to 
handle the enormous volume of charges within the limited kudget^re^urces of 
the EEOC. In worksharing agreements and contracts with the EEUU State ana 
local agencies resolve charges for EEOC under State and local statutes. 

EEOC enters into annual worksharing agreements and contracts to maximize tne 
efficiency of both State and Federal efforts and to avoid wasteful delay and duplica- 
tion of efforts. Congress earmarked $25 million in fiscal yrar 1991 and fiscal year 
1992 specifically for this effort. Currently, EEOC pays a FffAWfl for each con- 
tract charge completed. EEOC contracts for only a portion of a FEPA s total work- 
load based on a formula to evenly distribute the funds among the States- lnese 
agreements often provide that each agency will be an agent of the (Other for the pur- 
pose of receiving charges. When a charge is received first by a FEPA witn wnicn 
&C has a worksharing agreement, the FEPA files and processes the charge under 
its anti-discrimination law. Under the worksharing agreement, the btate tiling also 
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constitutes a technical filing of a Federal discrimination charge under the statutes 
that EEOC enforces. The latter charge k not filed for the purpose of initiating a 
separate federal investigation but rather to preserve the charging party's right to 
file a private lawsuit in Federal district court, and to preserve the charging party's 
option to have EEOC investigate the charge, This is known as dual filing. 

Within this legal framework, the EEOCs ability to control the processing of 
charges by FEPAs is limited. Created by and answerable only to State or local gov- 
ernments, the FEPAs are independent of the EfiOC's direct supervision over their 
budgeting or staffing. 

EEOC is working to implement a uniform case management system in the FEPAs 
to assist in investigating, tracking and monitoring of charges. In fiscal year 1992, 
the Commission will provide the same case management training given to EEOC su- 
pervisors for FEPA enforcement managers. 

I have established a State and Local Division in the proposed Charge Resolution 
and Review Program that will allow more centralized EEOC influence over the 
FEPA operation and allow additional review of the quality of FEPAs* charge resolu- 
tions. With the addition of more personnel, the strengthened State and Local Divi- 
sion will be better informed of the needs of the FEPAs so that the partnership be- 
tween the EEOC and the FEPAs will be more productive than in the past. In order 
to assist in their day-today work with the FEPAs, the EEOC plans to add staff to 
the State and local coordination units in the district offices. 

Generally speaking, FEPAs have had experience enforcing laws prohibiting dis- 
crimination on the basis of disability. Forty-six States and the District of Columbia 
have laws similar to the ADA. Many of the States have been enforcing these laws 
for 10 to 15 years. Because most States currently have disability laws, the impact of 
the ADA on FEPA workloads should be minimal when compared to the dramatic 
increase EEOC anticipates in its workload. 

We are currently in the process of determining the methods and means through 
which the deferral relationship will be developed. The law permits written agree- 
ments with State and local authorities to establish effective and integrated resolu- 
tion procedures and to pay for services to assist the Commission in carrying out this 
title. The financial and personnel resource implications of such an undertaking need 
to be examined. 

During this fiscal year, we will conduct an in-depth study of State laws addressing 
disability discrimination and FEPA practices in resolving charges under these State 
laws. We expect to provide guida nce to FEPA directors on ADA practices and proce- 
dures during an upcoming FEPA Directors Conference and in our quarterly memo- 
randa that highlight EEOC/ FEPA relationship issues. The FEPAs will also assist in 
conducting six seminars for employers on current employment discrimination topics 
under a contract with the International Association of Official Human Rights Agen- 
cies. 

Mr. Chairman and members of the subcommittee, 1 hope my discussion of EEOC's 
strategy for implementing the ADA has been helpful to you in understanding the 
important challenges that face the Commission. EEOC is proud of its efforts toward 
being fully prepared to vigorously enforce this law when it takes effect next July 
and to ensuring that individuals with disabilities and employers are aware of their 
new rights and responsibilities. 

I will be happy to answer any questions you may have. 

Chairman Perkins. Thank you, Mr. Chairman. 

I greatly appreciate your statement today. I was struck as I was 
listening to you over and over again by the problems that seem to 
be related directly to the amount of money available to the EEOC. 

You talked about from 1985 through 1990, the strangulation of 
the budget that was available for EEOC. And you talked about the 
chilling effect that would occur with further budget cuts. 

I'm interested, with the ADA coming on line, in the new 
amounts of training that you mentioned in your statement that are 
going to be necessary with the addition of a large number of new 
cases. 

What resources, monetarily, financially, does the EEOC need to 
fullv implement the ADA? 

Mr. Kemp. Historically, EEOC has had budget problems. In fact, 
I can imagine when the 1964 Civil Rights Act was being debated, 
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northern congressmen maybe went to southern congressmen and 
as&ed for their vote, and said, if you vote for this Civil Rights Act, I 
promise that I won't vote for funding for the agency that is going 
to be set up to enforce it. . 

Nine years out of 10, our budget was cut by Congress during the 
1980s This had a ratcheting effect. OMB's budget that was sent 
over was cut. So when it was cut, OMB, the next year, would cut it 
back further. .„. . ^ « _ . 

If we just had the more than $50 million that the President 
asked for in the 1980s, we'd be in a whole lot better shape. 

We're closing roughly 88.4 cases per investigator. 

Chairman Perkins. You indicated that you had another 50 cases 
per investigator. 

Mr. Kemp. When we opened on October 1. 

Chairman Perkins. Right. Not counting the new cases that are 
coming in. What are the rate of the new cases that are coming in 

PI Mr nt KKMP. We expect about a 20 percent increase on July 26. 
That will be about 12,000 cases. 

The way we've arrived at that is 

Chairman Perkins. Twelve thousand new cases? 

Mr. Kemp. New cases. . 

Chairman Perkins. In addition to what is already coming.-' 

Mr. Kemp. Yes— under the ADA 

Basically, the way we arrived at that figure is that we studied 
what the State agencies had— it was roughly 9 percent of their 
budget— and we made an equation and applied that to arrive at 
what we would get. We usually do get between 5 and 10 percent 
more at our agencies and State agencies, and that comes out to 
about 12,000. 

Chairman Perkins. I understand. 

What I'm really trying to do, and I'm trying really hard not to be 
in any fashion partisan. 
Mr. Gundkrson. I appreciate that. 
Chairman Perkins. I thought you might. 
1 really am. What can I say— bipartisan. 

What I'm trying to arrive at is the real number, the financial 
figure, that you think, based upon ail the new situations that are 
going to be confronting this piece of legislation and operation ot 
your agency, what financial figure is going to be necessary to im- 
plement this law and these regulations so that they re going to 
work as smoothly, so that they're going to work in a fashion that 
we in Congress, and t think the President, intended, when this act 
was promulgated? , t , 

Mr. Kemp. I can't comment on our 1993 budget request because 

that's before OMB. , , . . . 

I do think that we need to double the number of investigators 

that we have out in the field. 

Chairman Perkins. You think you're going to need to double the 
number of investigators in the field? 

Mr. Kemp. What? . . 

Chairman Perkins. Double the number of present number oi in- 
vestigators in the field? 
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Mr. Kemp. Yes. But we've got to get down to each investigator 
completing 40 cases a year. I think that's the upper level to do an 
adequate job. 

Chairman Perkins. So you think any more than 40, they can't 
really do an adequate job? 
Mr. Kemp. Yes. 

Chairman Perkins. Yes, I think you're right. 
Go ahead. 

Mr. Kemp. This is an effect on Title VII, Equal Pay Act, and 
ADEA — it cuts across the boaid. 

We've got to allocate the mt ney fairly. We can't favor one group 
over another. 

Chairman Perkins. So in terms of your 1992 budget that you 
submitted to OMB, that's not in front of it now? 

Mr. Kemp. No, We asked for $24 million more for ADA. We 
asked for 246 investigators, basically for ADA, We got $4 million 
and we got 32 added employees. 

Chairman Perkins. So you asked for $24 million and you got $4 
million, and you asked for — what was the other figure? 

Mr. Kemp. Two hundred forty-six. 

Chairman Perkins. And you got? 

Mr. Kemp. Thirty-two. 

Chairman Perkins. That seems to me given the current situation 
you've described to me, you seem to believe we're going to have 
some fairly serious problems of implementation with the program 
as we're presently proceeding? 

Mr. Kemp. I think we'd have very serious problems at EEOC 
even if we didn't have ADA and the 20 percent increase in work- 
load. 

Chairman Perkins. And the 20 percent is just that much more? 
Mr. Kemp. Yes. That might be the straw that breaks the camels 
back. 

Chairman Perkins. That's very distressing to hear, Mr. Chair- 
man. I appreciate your honesty and your candor with me, and I 
think that s very much appreciated again on my part. 

We will probably come back to this a little bit later. 

Just quickly, I appreciate very much the Handbook. Now the 
manual that's mandated, I think in your testimony, as I recall, you 
said that it was going to be available 6 months prior to the imple- 
mentation of the act. 

When that manual is available, how is an individual or a busi- 
ness entity going to acquire it? 

Mr. Kemp. I should ask some of my staff. 

Chairman Perkins. Feel free to. 

Mr. Kemp. Liz, do you want to come up? 

Chairman Perkins. Could you identify yourself, please? 

Ms. Thornton. I'm Elizabeth Thornton, Deputy Legal Counsel. 

The manual will be available on January 26 — this coming Janu- 
ary. It will be available to the public — it will be in alternative for- 
mats if people need them. People probably will request it and then 
we will make it available by mailing it out. 

Chairman Perkins. Are you going to charge for that or is this 
going to be free? 
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Ms. Thornton. We're discussing that at the moment. Clearly, 
initially, there will be copies that will be made available for free. 
After that, it may be necessary for the agency to chirge. However, 
the first copies for everyone will be available 

Chairman Perkins. When you get a copy of the manual's table of 
contents, could you submit that to our subcommittee for review? 

Ms. Thornton. Certainly. 

Chairman Perkins. I would really appreciate that. 

I have a lot of other questions but I d like to come back a little 
bit later, and turn to Mr. Gunderson to see what questions that he 
would like to ask. 

Mr. Gunderson. Thank you very z n .uch, Mr. Chairman. 

I want to follow up on the interest in the Technical Assistance 
Manual. For better or for worse, that was my idea in ADA. I think 
it's going to be for the better. 

Is that going to be bigger than the Handbook? 

Mr. Kemp, f don't know. 

Ms. Thornton. I'm sorry, I didn't hear you. 

Mr. Gunderson. Is the Technical Assistance Manual going to be 
bigger than the Handbook? 

Ms. Thornton. Yes, eventually. It's going to have a number of 
sections. It's going to have a "How to" section in the first part and 
then the second half will be a resource guide, which will tell people 
where they can go— the different organizations they can go to to 
get help. 

Mr. Gunderson. I think the paper industry owes me commission. 
I had no idea. This is very helpful and, frankly, very impressive. 

I have to tell you both and to all your staff that's here as well, 
Mr. Chairman. 

What a pleasure it is to see this kind of intense commitment and 
enthusiasm to trying to make this happen. Normally, these hear- 
ings, as you know, are, by their nature, adversarial. And this 
doesn't mean we agree on every specific regulation and issue. 

But you need to be commended, and be commended publicly, for 
what^you have done here, and I just want to start off in that 

"Ulr. Kemp. I think our employees have to be commended. They 
are terribly impressive. I did work for the Federal Government for 
16 years with the Internal Revenue Service and the Securities and 
Exchange Commission, and I do think our employees are much 
better. And the IRS and SEC are supposedly the two of the best 
agencies in the Federal Government. 

I'm not knocking the IRS or SEC. 

Mr. Gunderson. You can knock the IRS, it's okay. 

[Laughter] 

Mr. Andrews. Not the SEC. 

Mr. Gunderson. The reality is, I would guess every one of us 
here has been recognized at some point in time as Legislator of the 
Year by some disability group. I would hope every one of those dis- 
ability groups, especially those in the audience, would go back to 
their members and their organizations and consider this year 
making the Legislator of the Year the people who are pursuing in 
the trenches the implementation of this. I mean that very sincere- 
ly, to each and every one of you. 
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Let's talk about this Revolving Fund. I know you're going to get 
a million dollars for startup, 

Mr. Kemp, A million dollars from our 

Mr. Gunderson. A transfer — for a million dollars to start up. 

Then where does the money come from? 

Mr. Kemp. Yd like to have Kassie Billingsley answer. 

Mr. Gunderson. You'd like to know that, too? 

Mr. Kemp. It's very technical. 

Mr. Gunderson. Can we ask you as well, for the record, to iden- 
tify yourself just so we know who you are. 

Ms. Billingsley. My name is Kassie Billingsley, and I'm the Di- 
rector of Financial and Resource Management Services at the 
Equal Employment Opportunity Commission. 

The nature of a Revolving Fund is like a business account. Based 
upon collections coming into the Fund, it becomes solvent over 
time, hopefully if you have a product and services that there's a 
demand for. 

In the government there are dozens and dozens of Revolving 
Funds in some of the prior agencies I've been with—the State De- 
partment, United States Coast Guard — we've had Revolving Funds. 
So with this particular Fund, after the $1 million initial startup 
cost, we're hoping that based on the training, the workshops, the 
conferences, that we're able to supply based on the demand oi the 
public, that we would generate enough monies to keep the account 
going. 

Mr. Gunderson. You don't have a fee schedule established at 
this point, however? 

Ms. Billingsley. We definitely have some standard rate fee for- 
mulas. We do not have the precise fee schedules yet determined, 
but that's something that my staff is actually working on right now 
with the Department of Treasury and with the Office of Manage- 
ment and Budget. 

Mr. Gunderson. I think it would be helpful if, at your earliest 
convenience, you could share that with the subcommittee — and I'm 
trying to be helpful in getting you the resources you need; but at 
the same time, I think we want to know before July 26, what are 
going to be the financial implications for the small business that is 
going to seek your assistance; what is it going to cost them to get 
the kind of assistance they need to comply. That may or may not 
be something that we have to look at, and we won't know that 
until you give us some overview of what that fee schedule is. 

Ms. Billingsley, We'd be very happy to supply — what we do 
have right now are some reimbursable agreements that we have 
with other Federal agencies that have requested training of our 
agency. And I might say that we have not been able to come close 
to meeting the demand of brethren Federal agencies. 

But essentially, those standard rates will be the same type of 
rates that we would be applying to business or private organiza- 
tions. We certainly can provide that expeditiously to you, sir. 

Mr. Gunderson. One of the keys in the regulations is the whole 
area of training. And one of the concerns that the hearing im- 
paired have is whether or not in this area you will include as train- 
ing materials, films and, whether or not films will be captioned so 
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that training will be available both to the hearing impaired em- 
ployee and employer. 

Can you clarify this? There's some perception that this is not 
going to occur in your regulations? 

Can you tell me that's not the case and that it will? 

Mr. Kemp. They are captioned. 

Mr. Gunderson. All your training films will be captioned? 
Mr. Kemp. Yes. 

Ms. Bilungslky. They are now. 

Mr. Gunderson. They are now? Okay, that's very helpful. 

A similar issue, there seems to be a dispute in your proposed reg- 
ulations versus those of the Department of Justice on the definition 
of "qualified interpreter." 

What are the chances we can get you to accept the Department 
of Justice's definition of "qualified interpreter?" 

Mr. Kemp. We didn't define it. Did they define it in this reg? I 
don't even know about this controversy. 

Mr. Gunderson. Let me ask you: is this something that, because 
the rulemaking process is in order, you can't comment on — not 
trying to infringe on the rulemaking process? 

Mr. Kemp. No, no, I just 

Mr. Gunderson. The availability of "interpreter' under the reg- 
ulations is not sufficient because you have to define 4 'qualified in- 
terpreter." Let me, in just a second here, I can pull up— if I may, 
Mr. Chairman, just read from the Department of Justice's proposed 
regulations. 

Chairman Perkins. Sure. 

Mr. Gunderson. "In order to clarify what is meant bv 'qualified 
interpreter/ the Department has added a definition to the terms to 
the final rule. A 'qualified interpreter' means an interpreter who is 
able to interpret effectively, accurately, and impartially, both re- 
ceptively and expressively, using any necessary specialized vocabu- 
lary." 

So we're not only dealing with the issue of availability of inter- 
preters, but we're dealing with the issue of qualified interpreters- 
availability of qualified interpreters. 

Would there be any problem reconciling the original EEOC regu- 
lations with the Department of Justice regs on this, that you know 

Ms. Thornton. We didn't define "qualified interpreter in our 
regulation, I think our intent was not to require, for very small 
businesses, that all interpreters be certified if in fact the ability to 
sign or to accommodate the individual was able to be done. 

So that I don't think there is necessarily a conflict. Our purpose 
is that if the accommodation works for the particular individual 
with a disability and it doesn't cause an undue hardship on the em- 
ployer, then it obviously is good, 

Mr. Gunderson. But can't you not, in the regulations, define 
"qualified interpreter" without requiring certification in the regu- 
lations? 

Ms. Thornton. I don't think at this point we would want to go 
back and amend the regulation, but we certainly can do something 
sub-regulatory. We're doing an extensive Compliance Manual sec- 
tion. And those kind of issues will be dealt with in that document. 
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Mr. Gundkrson. So you believe we can solve the 1 'qualified inter* 
preter" issue in the Compliance Manual? 
Ms. Thornton. Yes, definitely. 
Mr. Kemp. Le+ me just enter into this. 

I am not awar* of this controversy. But it does seem somewhat of 
a controversy concerning attendants for people with mobility im- 
pairments, that all sorts of proposals that they be trained in this 
and that and the other thing. And they never consider the needs of 
the person that needs the attending care, which doesn't mean that 
they have to be certified this, that or the other thing. The key 
thing is that they're dependable. 

I don't know if we're not getting into an argument between 
groups in the deaf community, and maybe we should try to avoid 
that. I'd like your advice on it. 

Mr. Gunderson. I don't want the Federal Government to get 
into the business of certifying interpreters, 

Mr, Kemp. I don't either. 

Mr. Gunderson. I agree with you on that. 

At the same time, I think we have to suggest that we have more 
than just the availability of an interpreter. I will tell you that I 
have taken sign language 101, and I have had, frankly, the exhila- 
rating privilege of interpreting both for flight attendants on air- 
planes and for some constituents who happened to have been hear- 
ing impaired. 

1 am not a qualified interpreter, and I wouldn't want anyone to 
call me an interpreter or to consider that my attendance at any 
event met the need of having an interpreter available. 

That's the only concern I have, is that we deal with this issue of 
some level of competence without dealing with the issue of certifi- 
cation. I don't have any dispute with dealing with this in the Com- 
pliance Manual, just so that we make it clear that there has to be 
some basic level 

And, frankly, I'm not asking you to get into the debate over 
whether you use ASL or not, but that may be a suggestion rather 
than a mandate, that a certain level of competency in ASL is the 
way to achieve it. That's just for your consideration. 

I think that is probably enough questions from me at this time, 
Mr. Chairman. I yield back. 

Thank you. 

Chairman Perkins. Thank you, Mr. Gunderson. 
Mr. Andrews? 

Mr. Andrews. Thank you, Mr. Chairman. 

Mr. Chairman, nice to see you here this morning and the others. 

Thank you for a very comprehensive statement and an update 
I've had a lot of inquiries from people in mv district who have been 
following this act, and I know they will take your testimony today 
as good news, as I do, and I appreciate it. 

Mr, Kemp. Thank you. 

Mr, Andrews. You can help me a bit, being new to this and 
being a lay person at this, if you could answer a lay person's type 
of question. 

After these regulations go into effect, describe for me what would 
happen for a disabled person who feels that he or she has been 
denied a promotion by a private employer. Let's assume that I am 
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a disabled person and I work at a bank and I believe that I've been 
denied a promotion because of my disability. Where do I go? Who 
helps me, and what happens? 

Mr, Kemp. You come to EEOC and file a charge and say that you 
were denied a promotion because of your disability. EEOC then in- 
vestigates the charge. We either find cause or don't find cause. If 
we find cause, we try to conciliate. If we fail in conciliation, the 
legal unit in the District Office will send a presentation memo to 
our Office of General Counsel. The Commission decides whether to 
sue on the person's behalf. 

Mr. Andrews. It really goes back to Chairman Perkins questions 
earlier, and the concern that I have is whether or not you re being 
empowered with the tools that you need to do that on a satisfactory 

basis. , 

How long do you think a person would have to wait, given the 
present staffing and resource levels at the Commission for that 
process that you just described to begin? 

Mr. Kemp. There are a couple of things. We are underfunded 
right now. We're closing 88.4 cases per investigator. We're not 
going to give priority to any statute. I don't Wink that's fair. 

It's like inflation. Richard Nixon put price controls on in 1971 
when inflation was really quite low. At EEOC, the situation just 
keeps getting worse and worse and worse, and we're handling more 
cases with fewer employees. 

At one point the whole thing will just unravel. It s like infla- 
tion—it creeps up, 1 percent, 2 percent, then it's 10 percent; then 
the next time it f s 20 percent, 40 percent, 120 percent. The same 
thing is happening at EEOC. 

Mr. Andrews. I think you make a good point, that beyond the 
quantitative impact of that, there's a qualitative and emotional 
impact — people give up and they get discouraged when they turn 
in a bona fide complaint and nothing happens, or it takes a long 
time for something to happen. 

I have, and with the Chairman's consent, I'd like to have entered 
into the record, a letter from the Director of the Office for Disabled 
Citizens in Gloucester, New Jersey, one of the counties in my dis- 
trict. Her name is Jacquelyn Love. I asked Ms. Love to call around, 
sort of take a survey in advance of today's hearing and ask what 
people thought among advocates in the disabled community. 

[The letter of Jacquelyn Love, with attached survey, is included 
at the end of the hearing.] . . 

The general perception was that there was some pessimism as to 
whether there was going to be adequate enforcement resources— 
and that is in no way directed at your efforts. As a matter of fact, 
as I said earlier, I think the community will take your testimony 
today as very good news. .. , , „ , , , . . 

With that in mind— you and I lave talked before about legisla- 
tion that I intend to introduce, and I'd like you to comment on it 
today in this context, that would change the law so that in all of 
EEOC's activities it would be legally mandated to receive counsel 
fees and cost of enforcement from the losing or settling party; that 
we would have a change in the statute where if you brought an en- 
forcement action against someone and either acquired a judgment 
or a settlement, the statute would require that you collect not only 
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the damages for the individual plaintiffs or the class, but that you 
also be awarded the agency's cost of enforcement. 

Could you comment on that and whether you think that would 
help the situation we talked about this morning? 

Mr. Kemp. I think anything would help. Hie best experience that 
I had before the job as Chairman of EEOC was working for Ralph 
Nader. As everybody knows, he runs a very tight operation. And 
that gave me an understanding of running a tight operation. 

I think that your proposal would help. At one point I was think- 
ing maybe we should charge for incoming calls where we give as- 
sistance, even if it's a nominal charge— have it a 900 number. 

Mr. Andrews. I don't know that I would support that. My idea 
really is that if someone has practiced discrimination— if they've 
broken the law — it strikes me as very fair and efficient and sensi- 
ble that they should not only pay the cost of the damages for 
breaking the law but they should pay the public's cast of enforce- 
ment to remedy or correct that violation of the law. 

it not only creates a source of funding for the EEOC to do more 
for people who have been victimized by discrimination, it also pro- 
vides a greater disincentive for people to discriminate, and it pro- 
vides a stronger and more stern penalty should they violate the 
law. 

Mr. Kemp. ! llunk it would be an excellent idea. I thought you 
introduced the bill. 
Mr. Andrews. We are preparing one. 
Mr. Kemp. I see, okay. 

Mr. Andrews. We're preparing one and we wanted to check the 
scope and, of course, we have to ask the person who runs the ad- 
ministration, Mr. Darman, whether he would support it as well. 

I thank you very much for your testimony this morning. 

Chairman Perkins. Thank you, Mr. Andrews. 

Mr. Olver, do you have any questions at this time? 

Mr. Olver. I'm not going to presume to suggest that I'm pre- 
pared to ask questions here, Mr. Chairman, having just come in 
about 3 minutes ago. I will read the testimony and communicate 
with the chairman. 

Chairman Perkins. Thank you, Mr. Olver. 

Mr. Chairman, let me just ask some more questions in terms of 
some of the activities of the ADA. 

Currently, how many EEOC staff are involved in ADA-related ac- 
tivities such as promulgating regulations, coordinating efforts of 
the other agencies, and technical assistance ? And what impact is 
this having on the EEOC's overall responsibilities? 

Mr. Kemp. Liz would probably be able to respond. 

Ms. Thornton. We currently, as the Chairman indicated, have 
an Americans with Disabilities Act Service. 

Chairman Perkins. I'm sorry? 

Ms. Thornton. We have an Americans with Disabilities Act 
Service. 
Chairman Perkins. Yes. 

Ms. Thornton. That service has a director. It will have two su- 
pervisors. There are two divisions— a Policy Division and a Techni- 
cal Assistance Division. There will be four TA persons in the TA 
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Division— Technical Assistance Division— and three attorneys at- 
tached to the Policy Division. 

In addition to that, there are people throughout the field offices 
who are responding to questions, who are answering questions, 
making speeches, and so on. 

We have people in our Headquarters Office of Programs Oper- 
ations (OPO) who are working on training as well as people in the 
Office of Legal Counsel working on training. There are a variety of 
different people throughout the agency who are performing a varie- 
ty of functions. „ T ^. , . 

Mr Kemp We have a Speakers Bureau, as I mentioned m my 
testimony, of 33. They have given 400 speeches around the country. 
Liz receives about 30 calls a day on ADA — a lot of them arejust 
requesting that we send out the final rules and regulations. OCLA 
receives about 100 calls a day, asking for rules and regulations or 
asking very technical questions about workmens compensation, 
medical insurance, and other things like that. , 

We don't really neatly put paople in jobs in this area, and we ve 
tried not to under other statutes. So it?s hard to give you exactly 
how many employees we have working on ADA. 

Chairman Perkins. Okay, in terms of a rough estimate, could 
you maybe give us a shot at that? 

Mr. Kemp. Liz? , _ . . , 

Ms. Thornton. It's kind of hard, as the Chairman said. 

Chairman Perkins. I won't hold you to it. 

Ms. Thornton. In our Office of Legal Counsel maybe there are 
10 or 12 people. But then you've got to factor in all these other 
people throughout the agency who are working, so it s difficult to 

Chairman Perkins. Let's discuss a little bit about the trust fund 

if it's set up. . 

What types of services are exactly going to be offered.'' Are you 
talking about seminars, are you talking about conferences/ What 
type of services are going to be offered if this trust fund is in tact 

Pl Mr 1 Kemp. I think that one of the shocking things about the 
ADA is as soon as it was passed and signed into law, law firms 
started holding these seminars. Even on the literature that was 
sent to me to advertise the seminars there were mistakes. They did 
an awful lot of this before our rules and regulations came out. 
They terrified employers and they charged an arm and a leg. 

I don't see why we couldn't have gotten involved in that training 
I think we would have done a much better job for employers and 
charged about a third as much as the law firms charged. 

Chairman Perkins. Under this type of situation, would technical 
assistance be given on all laws enforced by the EEOC or is it just 
the ADA? Which one of these two is that under the trust fund/ 

Ms. Billingsley. It's all statutes. 

Mr. Kemp. It would be all statutes. 

Chairman Perkins. All statutes? 

Mr. Kemp. Yes. 

Ms. Billingsley. That's right. 41>>A , 

Chairman Perkins. All right, so it's not just the ADA, then. 
Mr. Kemp. And some are more complicated than others, too. 
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Chairman Perkins. I understand. 

Exactly how many EEOC employees will be used for developing 
this institute? 

Ms. Billingsley. We are envisioning about 10 employees as ini- 
tial startup. Some of those employees will be dedicated full time, 
that is, particularly providing the training curriculum, developing 
it. Some of the employees, again, a small cadre of 10 people, be- 
cause we can't afford to devote more staff resources, will be doing 
collateral functions that they're currently performing plus addi- 
tional Revolving Fund activities. 

Chairman Perkins. Just in terms-nso we can walk through an 
example — could you give us an example of how the EEOC will re- 
spond to allegations of Americans witn Disabilities Act discrimina- 
tion by employers? 

Mr. Kemp. Similar to Congressman Andrews' hypothetical? 

Chairman Perkins. Yes, 

Mr. Kemp. A person will come to one of our 50 offices around the 
country and file a charge with us that employers have discriminat- 
ed in such and such a way. 

I think one of the first things that we will probably have to de- 
termine is whether we have jurisdiction under the act, and that's 
making a determination whether the person is handicapped or not. 

Under Title VII it's a fairly easy determination. Under the Reha- 
bilitation Act of 1973, it was much more complicated. 

Then we'll determine whether there's cause or not. If we do find 
cause, we'll try to conciliate with the employer. And if we don t, 
then we'll decide whether to sue. 

The ADA will be more complicated to enforce, and let me ex- 
plain. It's very similar to bona fide occupational qualifications that 
have caused us an awful lot of trouble under Title *TI. We really 
don't have any problems until we have made that exception. We 
look at whether a person is covered by Title VII, and see if we 
should have an exception. 

Remember, Title vH says that certain characteristics are irrele- 
vant, like sex, color, age— not age — but religion, ei cetera. 

Under a bona fide occupational qualification, we're saying that 
they are relevant Under ADA, the characteristic that brings you 
into coverage under ADA is a critical factor. 

So I think that this is going to be a much more complicated act 
to investigate. 

We've estimated that our investigators will be able to handle 
roughly about 10 percent Iras — have 10 percent less closures when 
they get a mix of Americans with Disabilities Act cases. 

Chairman Perkins. Ten percent less? ^ 

Mr. Kemp. Yes, we'll be able to— so we'll knock it down from 
about 88 to about 80. 

Chairman Perkins. Assuming the fund, whatever. 

Mr. Kemp. Yes, 

Chairman Perkins. One of the things I'm interested in and con- 
cerned about is a Harris Poll that said only 18 percent of the 
American public that was even aware there was such a thing as 
this act. 

And particularly in going to areas—urban areas, high poverty 
areas, very rural areas — I know you've mentioned some of the sem- 
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inars that you're going to have around the country. But particular- 
ly in areas that— and segments of our population that perhaps 
would not be impacted so much by those types of approaches —do 
you have any additional way of trying to go into those areas and 
letting people know that this act actually exists and what their 
rights are, and what the remedies are? 

Mr. Kemp. Yes, I was surprised it was as high as 18 percent, and 
I thought that was a very good indication. 

I'd be curious to know about how many people— older people 
over 40— know that there's an Age Act in existence. 

I think it's a very difficult problem to get the word out to em- 
ployers. The work force and employers have radically changed in 
26 years. There was a study done in 1987 that said the Fortune 600 
companies would have 10 percent less employees in 1997 than they 
had in 1987; and if anything, they're going to have even less than 
that. Something between 80 and 90 percent of new jobs are going to 
be created by employers with less than 50 employees. 

These are very small operations and they don t have the money 
to go to big three-day conferences— they don't have the money or 
the time. They're out making a product. These people will be creat- 
ing the jobs and I don't know if we're getting the word to them. 

Chairman Perkins. Thank you, Mr. Chairman. 

Let me ask you just a little bit. I certainly would encourage you 
to look at some additional areas in terras of ways to try to impact 
these groups because I don't think that what we re talking about is 
probably sufficient at this stage to make any kind of impact upon 
some of these areas that I think are really going to be vitally im- 
portant. „ , .m . 

If you could maybe look at some of the alternatives that are 
available to you and maybe submit them to us a little bit later, 
we'd certainly appreciate it. 

Mr. Kemp. We have really been giving this a lot of consideration. 
We really haven't come up with some way to reach those small em- 
ployers that are covered by ADA that really don't have the money 
to go to these big training sessions. And I think even more impor- 
tant is the time to go. 

One idea is to have cassettes that employers could listen to on 
the way to and from work. . , 

Chairman Perkins. It relates back to the same thing we re talk- 
ing about, the Manual, in terms of trying to get the Manual out to 
a Tot of these individuals and these employers that are out there so 
they have something they can base some sort of decisions on. 

Mr. Kemp. I don't know if this Manual, which will be bigger than 
the manual that you have up there— what about a small employer 
who's hiring 30 people, covered by ADA? He's making a complex 
product. He s under a whole lot of other Federal regulations— is he 
going to really have time? 

Chairman Perkins. Are you going to provide some sort ot con- 
densed manual or book that could go out to a lot of these employ- 
ers that perhaps they would utilize? 

Mr. Kemp. Yes, we've tried that. We have a little booklet for em- 
ployers and for disabled people. IRS is sending out a notice that 
will tell when the ADA becomes effective; and it has telephone 
numbers for people to call. 



ERIC 



35 



82 



The work force is changing, and I think that we've got to figure 
out some way. We haven't thought of any way to reach those 
people. 

Chairman Perkins. Again, I would encourage you to keep look- 
ing at this. 



Mr. Kemp. We're trying our best. 
Chairman Perkins. I know it s a difficult thing but we certainly 
want to see the population served. 

Let me ask you a question about the maritime industry that I've 
been asked by several people. 
Mr. Kemp. The maritime industry? 
Chairman Perkins. Yes. 

In terms of its responsibility under Maritime Admiralty law to 
provide a seaworthy vessel and personnel, are you doing anything 
with the U.S. Coast Guard to provide guidance to the industry and 
how to comply with Coast Guard regulations and the ADA? 

Mr. Kemp. I never knew there was a problem. 

t nairman Perkins. Well, maybe I'll submit some questions to 
you later in writing, so that you'd give a little guidance. 

I have been questioned to get some information on this and I 
would certainly appreciate that. 

Mr. Kemp. I do think that cruise ships and other boats like that 
should be accessible to disabled people, and I think they're becom- 
ing accessible. 

Chairman Perkins. Do you plan to use any testers in ADA en- 
forcement, that is, people who go out and work under cover, so to 
speak, so they can apply for jobs, who tests to see whether the em- 
ployers discriminate/ 

Mr. Kemp. Let me go into this in detail because I think there's a 
lot of misunderstanding on the testers policy. 

When I became Chairman about 18 months ago, I instructed 
General Counsel and Legal Counsel to look into whether it was 
legal to use testers under Title VII. I couldn't see why it could be 
used in housing and not under employment. 

They came out in November of 1990 and said thai there was no 
legal reason why we couldn't accept charges from testers. I never 
felt that EEOC's personnel shouldn't be involved in testing. Three 
reasons for that: 

Number one, we are overloaded anyway. We're closing 88 cases 
per investigator. I think I'd be derelict to encourage more people to 
file. 

Number two, in considering the nature of the 1964 Civil Rights 
Act, which has a conciliation aspect to it, 1 thought that would 
send a bad signal to employers — that we would be coming as test- 
ers 1 minute and then after we found a charge, we would try to 
come in and conciliate the charges with them. 

The third reason is that I'm very sensitive personally on the 
whole concept of entrapment and think it's not a good policy. 

Chairman Perkins. Thank you very much. 

Mr. Olver. Mr. Chairman? 

Chairman Perkins. Mr. Olver? 

Mr. Olver. Might I claim back some of my time now that I've 
listened to a bit of this? 
Chairman Perkins. Please do. 
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Mr. Olver. Thank you. I apologize if what I will ask will seem to 
cover or, indeed, closely cover what someone else may have covered 

already. , _ . , 

I would like to just explore for a minute your field of employers 

that you're working with you identify as the 666,000, I guess, from 

the testimony of employers? 
Does that include ail employers or is there a size.' Whats the 

size criterion? .„ , . , n - 

Mr. Kemp. In 1992, on July 26, it will cover employers with Zb or 
more employees. And 2 years later, on July 26, 1994, it will cover 
employers with 15 or more employees; which is what Title VII now 
covers. , ,_ 

Mr. Olvek. So on July 1, 1994, it will cover everyone with 15 em- 
ployees or more. Is that what the 666,000 represents in the 1994 
window? 

Mr. Kkmp. Yes. ,, ., 

Mr. Olvek. How many employers are there with 25 or more, 

what would be your estimate on that? 
Mr. Kemp. We cover only 15 percent of the employers in the 

country. 

Mr. Olver. That many of the total number of employers are 
much smaller? 
Mr. Kemp. Yes. 

By covering 15 percent of the employers, we do cover employers 
that have about 85 percent of the employees in the country. So 
we've got a lot of small employers. 

Mr. Olvek. Now when you speak of, in the same sentence that I 
finally picked up the number of employers that are covered, the 43 
million individuals with disabilities; is that individuals with dis- 
abilities of all ages or just in the employment years? 

Mr. Kemp. All ages. 

Mr. Olver. Of all ages. , T 

What would be the number in the employment years, what I 
might define as 18, or we might say 22, to 62 or 65, or something 
like that, or 70? Can you give me a sense of what that 

Mr. Kemp. No, because there can't be a cap. Employers can t re- 
quire somebody to retire at a certain age. We did have definite fig- 
ures when it was 18 to 62 or 65. 

Mr. Olver. However, there is a fairly high degree of retirement 
by some— there has to be an age where the employment percentage 
drops off, certainly, as one gets to higher ages, and there must 
be— — 

Well, there must be some way of defining what the number of 
employees — employables— are in the marketplace. 

Mr. Kemp. Yes, but because they retire at a certain age doesn t 
mean that they leave the workplace. Toffler and Nesbitt said that 
people would have three or four very different careers during their 
lifetime. 

Disability is a very difficult term to define. 

Mr. Olver. That was the next question I was going to ask. I 
mean, 43 million out of the whole population, I guess I would like 
to know what— I'm looking for background, I'm new at this. And 1 
would like to know what the field of 43 million really looks like, 
what those disabilities are in broad form, certainly. But at the 
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same time that I'm asking the question of how many of those are 
in the employable ages. Because clearly we know that we could 
define as those up to age 12 probably are not part of an employable 
field and then there is an ever-greater employment capability, or 
need, between there and the time that one gets, say, through col- 
lege. Then you've got college years to a point where people really 
feel that it's time to slack off somewhat. 

What I'm trying to do is to get a handle on the field of employ- 
able people with disabilities and what the kinds of disabilities are 
that we're dealing with. 

Mr. Kemp. Basically let me explain how we reached that figure 
of 43 million. I used to teach a course on disabled people and the 
law at Catholic Law School, and I spent about 6 hours trying to 
define "disability" with my class. If I were teaching a course in 
women and the law, I would spend about 30 seconds; His panics and 
the law maybe a minute and a half. 

Disability is really made up of three components when you're de- 
fining it — it's loss of function. The other thing that it's made up of 
is education — how much education you have. If you are missing an 
arm and have a third grade education, you're probably really quite 
disabled. And if you're missing an arm and are a Harvard Law 
School graduate, number one in your class, it wouldn't really affect 
you probably at all and you might not even consider yourself dis- 
abled. 

Mr. Olver. Are you suggesting that your 43 million, then, in- 
cludes those who are economically disadvantaged or educationally 
disadvantaged and just didn't have the floor opportunities of an 
education system? 

Mr. Kemp. With a functional limitation. As a matter of fact, the 
hypothetical that I gave you is a friend of mine. 

Mr. Olvkr, With a functional limitation. With a physical or 
mental disability that goes with the educational disability? 

Mr. Kemp. Yes, if a person has a mental or emotional disability, 
he's covered. 

Mr. Olver. Is the Americans with Disabilities Act — I'm sorry not 
really knowing what's in this act, if you will forgive me. 

Does the Americans with Disabilities Act carry as a primary pop- 
ulation those with educational disability or only if there's a physi- 
cal or mental disability? 

Mr. Kemp, Education does play into it. That's why I was trying 
to explain why it's difficult to define this term. Its made up of 
functional loss—education. If you lost your arm tomorrow — hypo- 
thetically — you could still serve in Congress, you could still be a 
lawyer. But if you had a third grade education and you lost your 
arm, you'd have difficulty getting a job because you d have to be 
shoveling coal or something like that. 

Do you see the problem? 

Mr. Olver, I fully expected that there was a problem — the 
number was so large that it has to carry a great number of cross- 
overs. 

Mr, Kemp. No, no. I think that basically about 15 to 16 percent of 
a population is disabled. Just take the total population of this coun- 
try and multiply by 15 to 16 percent, and you get a rough figure. 
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Also, if you take the population of China, take 15 or 16 percent, it's 
roughly the disabled population there. 

One of the things that's interesting about individuals with dis- 
abilities is that we are a special interest group that wants to lose 
our status as a special interest group. There are people I know 
today who are epileptics who don't feel that they are disabled 
people today because they have not been discriminated against. 
Twenty-five years ago, epileptics were one of the most discriminat- 
ed groups in our society. _ , , , . 

I think that a former colleague of yours, Tony Coehlo, should be 

given a lot of credit. _ ,. 

It's a very sUppery term. This was 6 hours that I was discussing 
this with law school graduates trying to find a definition and 

°°But oneof the things is that it's a hidden population. One of the 
things that I found very pleasing in the last couple of years is that 
1 see a lot of people on the streets in wheelchairs, who are blind or 
deaf, and I don't know those people. 

I've been in this movement for about 25 years, and up until 
about 2 years ago, if I were in an airport in Denver, Albuquerque, 
or Seattle, and T saw a blind person or a deaf person or a person in 
a wheelchair, I knew that person; now I don t know them. There 

Olver 1 I'm not doubting the number. I would like to have 
some sense of what the magnitude or degree, or combinations ot 
complex disabilities that go on, and wha^-I mean, some of the 
million probably have either a small degree of disability and some 
probably have a rather severe and complicated degree of disability. 

Mr. Kemp. You have a third aspect of it that even complicates it 
further, and that is a person's image of himself or herself. If he has 
a very high self-image, he might be severely disabled in everybody 
else's eyes but function very well in our society. Other people with 
a very poor self-image who have a seemingly slight disability are in 
reality much more disabled. , 

Mr Olvbr. Maybe you can educate me in a different lorraat than 
what we're doing here. And let me go on because I don t want to 
take up a lot of tune on that point right now. 

To go back to the employers, you have 666,000 I notice that 
you've got a plan. Has money been appropriated for the plan to 
reach out to six to 10,000 employers in a seminar program on the 
obligations of employers under the ADA? , , , 

Mr. Kemp. We re going to train about 400 people and have each 
one of those people , _ _ . ru . . 

Mr. Olveh. Let's talk about the employers first. The 400 people 
are individuals who are disabled people? ... , 

Mr. Kemp. Yes, but they're going to be obligated to tram employ- 
ers in their obligations under the law. 

Mr. Olver. Oh, your intent is to do the individuals before you do 
^jj^ employers^ 

Mr. Kemp. No, this is just another way of reaching the employ- 

Mr. Olver. Let's talk about the employers. The plan in your tes- 
timony is to do six to 10,000 employers in a series of seminars 
which look as if they are intended to have about 1,000 people per 
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seminar on what the obligations under the ADA would be for those 
employers. 

Is the money appropriated already for that program? 
Mr. Kemp. We have a budget of $210 million and we've scraped 
money together to implement that program. 
Mr- Olver. I see, so that the money is there to implement that 



Mr. Olver. Is then the Handbook that is described — which I take 
it is meant to — because that's only reaching 1 percent of those em- 
plovers who are part of the field — is the Handbook then intended 
to be drafted as a result of the workshop experience with employ- 
ers about 

Mr. Kemp, No, we're in the process of doing the Technical Assist- 
ance Manual right now. It has to be published by January 26, 1992. 
Mr. Olver. The Handbook? 
Mr. Kemp. Yes. 

Mr. Olver. And that will be prior then to having the workshops. 
So the preparation of the Handbook, is that being done with core 
groups or focus groups on how to get this information across to em- 
ployers? 

Mr. Kemp. We've met with employers, we've met with disability 
groups, and we've met with others, devising the best possible way 
to get this information across. 

Mr. Olver. Is there an intent to use, then, some of the six to 
10,000 employers in the way that I think I detect you're intending 
to use the individuals who are trained in the complementary indi- 
vidual training program, to use those employers to get information 
to larger groups of employers since, again, employers are 20 per- 
cent? 

Mr. Kemp. We would like to use them, but they're basically run- 
ning their businesses and not educating their competitors about 
how to comply with the ADA. 

I do think that most of the things that we have devised for reach- 
ing employers are reaching the big employers — the ones that have 
legal counsel and that have special personnel offices that handle 
these things. 

We really haven't come up with a way to reach the small em- 
ployers, 

Mr. Olver. I certainly wish you well on reaching 1,000 people in 
a workshop at one time. The workshop seminars for 1,000 people 
are, 1 think, an ambitious undertaking, at the very least. 

But on the individual, let me go over to the individual program 
for a moment. You have a plan to reach, I think it was 400 individ- 
uals. These individuals are individuals with handicaps who are cov- 
ered under the ADA Act; is that correct? 

Mr. Kemp. Yes. 

Mr. Olver. And they are not intended ultimately to be employ- 
ees of the Commission; is that correct? 
Mr. Kemp. They won't be employees of the Commission. 
Mr. Olver. They won't be. 

So you're training them as advocates, in essence, who supposedly 
will become well informed of 
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Mr. Kemp. There axe roughly 5,000 disability groups around the 
country. These are people that are probably working for these vari- 
ous groups that will ccme and learn about Title I of the ADA and 
then have an obligation to train a certain number of other people 
and train a certain number of employers. 

Mr. Olvkr. And that, again, comes out of the budget that you al- 
ready have, so that's all allocated and ready to go. Thats also 
going to go forward in 1992? 

Mr! Olvkr. Will the individuals that get trained, the 400, you 
then have indicated you then want to reach each one, hopefully, an 
average of 50 other people; are they going to get assistance in that 
kind of training, this sort of second training, down the line to the 

next 50? , . . 

Mr Kemp. I really don't know. I think we are going to take ot 
the 400— we're going to take 100 of the best and have them train a 
certain number of employers. 

JVIr CXlver. I sec. 

Just lastly, are there large sections exempted from the ADA? Is 
government, either State, municipal government, or the Federal 
Government, in any way exempted from the provisions of the 
ADA? 

Mr. Kemp. No. Congress is covered, too. 

Mr. Olvkr. Pardon? 

Mr. Kemp. Congress is covered. 

Mr. Olveb. Congress is even covered; isn t that wonderful 7 

Thank you, Mr. Chairman, I'm done. 

Chairman Perkins. Thank you, Mr. Olver. , 

With unanimous consent, the subcommittee will be submitting 
some additional questions for the Chairman. I think Mr. Gunder- 
son may have, and we will probably have some as well, under writ- 
ten form, and we'd appreciate your try ing to respond to them when 
you can. 

[Questions and answers are included at the end of the hearing 
record.] 

Chairman Perkins. I would like to take this opportunity to again 
thank Chairman Kemp for his indulgence in coming down to see us 
today. We all want to work together to see that ADA is implement- 
ed in the best possible fashion that we possibly can. 

With that, I would like to say, we might just as well adjourn this 
one today, and thank you all for coming. 

Mr. Kemp. Thank you very much. 

Mr. Andrews. Thank you. 

Mr. Kemp. Thank you, Mr. Andrews. 

[Whereupon, at 11:45 a.m., the subcommittee was adjourned.] 
[Additional material submitted for the record follows.] 
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October 29> 1991 



Congressman Robert Andtevs 
16 Somerdals Rquaro 
SOaetdale, WJ 06083 



Americans with Disabilities Act 1990 



Dear Congr 




Andrews i 



Ab a ieauH of your call to our Office, we began a survey to 
enable us to oive you the latest and accurate iniormation. The 
genOtal perspective reflects ADA has done a lot towards raising 
the consciousness to issues surrounding persons with disabilities 
hoi several state it is too va^ur and lacks enforcement features. 
With tho Lou Hams Poll elating 66% of the disabled are 
unemployed and &7% of this number want to be gainfully employed, 
the ability to implessmt ADA will be voided by court actions. 



In New 
needed 

pub! ic 
env a ? 1j 
needs . 



Jersey, advocates like our local advisory commission, are 
to play a vital role in helpino. employers and the general 

at large to understand what teal assistance really 
ASX the person with a disability how to address their 

This makes much mo? e sense than startinc. costly building 



plans without their input. 



Many are taksnq a wait and see approach while many more are 
taking action by reaching out to employers and businesses 
offering assistance today. The latter approach is by far the 
best. Don't be afraid tc com* together, the timr is now. 



® 

rTf 'TTC U COinti^iCAT!^ 1 Of? THl C*AJ 1MB KtAfBftO WAflWOfSfVJ&*p^$t$ 
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ADA Conyttcsjsian Andrew* 

Ploase rea<3 on for other Advocates who were so Xind to giv# us 
their viewpoints. 

Sincerely* 



Director 



CC; Margaret M. Smith, Fteeho3def 
At tftcftflier.ta 

Faxad And Ma i lad 
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SURVEY ON AM 

A Comment from a New Jersey Tra nsit Advocate: 

Implementation was a good thii\£. N.J. Transit, however , hod started 
to do many of the items in the ADA before it htx&me law. The selection 
of key rail stations was dispersed evenly between all stations by 
the AJtt. This part of the plan is almost complete. Public hearings 
will be held in the springtime, 

Paratransit - Presently N.J. Transit is developing an ADA Paratransit 
plan that must be submitted by January 26, 1992, Preceding this submission 
Public Hearing* will be held. During the development of both plans 
N.J. Transit is actively seeking input from individuals with disabilities 
across the State. 

Jt has? been the policy of N.J. Transit to purchase accessible 
buses before ADA. 

Lacking - Paratransit eligibility criteria is too vague. The 
intent of the ADA was to make the eligibility criteria narrow, however 
they left, too many questions unanswered. Nothing is concrete on how 
,f di sabled one must bc ,f * 

A County Advisory C ommissi on Ad voca te: 

ADA has no guidelines, therefore, it is only good while there 
is attention paid to it. It lacks teeth. 

Until the law is totally in effect, all regulations and guidelines 
will have a gradual impact on Section 
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Survey/cont . 

Southern N.J, Tri-County Advoca te; 

It is good that the ADA is here and available, 
PATOO is doing a very good job adhering to roguJations. 
Lacking in enforcement procedures . Regulations are too loose. 
It needs a format to bring disabled people together to start a 
grassroots watchdog group, 

A Northern N.J, County Adv ocate: 

Their area is working with her through the Community College 
on workshops on the ADA* 

This Advocate is also working on individual assessments for 
municipalities on the ADA. 

Their opinion on the ADA is that its real position is going to be 
taken up in the courts. Ite good of AM~bottoci line is consciousness 
raising at best, but its actual implementation may be difficult. 

Evaluation tools for compliai>ce are lacking. Checklists for all 
aspects of ADA arc needed. 

A Central N,J . County Advocate : 

The passage of the ADA will bring attention to the needs of the 
disabled. 

Another Office For the Disabled is already working with outside 
businesses on accessibility standards. They are already working with 
trying to have the business cormmity accept employment of the 
Handicapped without discrimination. 

The result* of the implementation of the ADA are questionable. 
Court erases could becow prevelant.. 

- 2 - 
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Survey /con t. 

A A&ency Bead ; 

It was good lo implement the ATft. It brought attention to the 
disabled cosrmmity. There is a lot of potential for good to come out 
of this. 

Lacking - taforcament through funding seems to lacking. 
The Agency Head feels that members of Congress (House and Senate) 
should be under the same rules and laws as everyone else. He states 
that Congress is e*erapt not only from the ADA, but the Section 504 
rulings. 

A N.J. Deportment Advocate : 

This Advocate feJl that the ADA gives everyone the same opportunity. 
Accessibility aixl/or accommodation should bo for everyone. 

He also felt tiat cost will ha the big factor. The costs of 
retrofitting with no provisions for either tax credits or other incentives 
for the business and goverrmenta] community could be a big s tumbling block, 

A, Southern N» J. County AdvocM^ : 

Was good to implement Al^. Brought attention to persons with 
disabilities. 

Wi 3 1 implement laws to accomodate the disabled which will bring 
the disabled into the work force which would have heretofore been 
unavailable to tht*n. 

J*w seems to be overwhelming Difficult to implement without 
specific guidelines. 

- A - 
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U S EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington. D C 20507 



November 21, 1991 



The Honorable Carl C. Perkins 
Chairman 

Subc omm ittee on Enployment Opportunities 
ConittM on Education and Labor 
U.S. Bouse of Representative* 
Washington, D.C. 20515 

Dear Chairman Perkins: 

Pursuant to your Novmber 4, 1991 request, I an submitting the 
Eoual Employment Opportunity Commission's responses to the 
Subcommittee's questions in follow-up to the October 30, 1991 
hearing on EEOC's implementation of the Americans with Disabilities 
ACt. 

Please let me know if you need any additional information. 

Sincerely, 




Ronnie B lumen thai 

Acting Director of Communications 

and Legislative Affairs 

Enclosure 
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OVERSIGHT HEARING ON EEOC'S IMPLEMENTATION OF THE ADA 
ADDITIONAL QUESTIONS TO EEOC 



*• Regulation Addressing "Direct Threat" 

torn ASA permits the employer to eatabliab a guslif ioation atandard 
that mill exclude individual* who poae a "direct thrsat" to the 
health or safety of other individual* in tfca workplace. noc f In 
tha Title Z regulations* goes beyond thm statutory Ubqvim by 
adding the «ir dividual- within the definition, what is msoc'e 
rationale for including thia provision and what will the Commission 
do to pravant employers from improperly using tha atandard? Pleaee 
provide an example where thia standard sight apply and an example 
where it would not apply. 

The EEOC believes that the direct threat to self standard set 
forth in its final regulations is necessary to ensure that 
employers do not exclude individuals with disabilities from 
employment opportunities because of myths and fears about safety. 
The ADA does not itself exclude the employer defense of direct 
threat to self* Nor does it preclude either the Commission or the 
courts from establishing such a defense. To the contrary, the 
report of the House Committee on Education and Labor states that an 
employer would not be required to hire an individual where the 
entrance examination revealed a medical condition sufficient to 
demonstrate a "high probability of substantial harm if the 
candidate performed the particular functions of the job in 
question." (H.R. Rep, No. 485, 101st Cong., 2d Sees., pt. 2, at 73 
(1990)). 

Moreover, the courts interpreting section 504 of the 
Rehabilitation Act have read into it the concept of direct threat 
to self. In doing so, however, the courts have utilized various 
standards, many of which have permitted the consideration of 
generalizations about the effect or progress of a disability or 
about the anticipated future ability of the individual to perform 
the job — criteria that cannot be considered under the stringent 
direct threat to self provision in the Commission's regulations* 

The Commission could have chosen to remain silent about direct 
threat to self, but we decided instead to set forth a direct threat 
to self standard as stringent as the direct threat to others 
standard in the statute, and thereby foreclose the possibility of 
the future development of varying direct threat to self standards. 
Under the Commission's direct threat standard, the employer must 
show that the individual poses a significant risk of substantial 
harm. The determination that an individual poses a direct threat 
to self can only be based on the individualized assessment of 
objective, factual, medical, and other evidence relevant to the 
functions of the job. The opinion of the employer and/or 
speculation about the individual's future ability to perform the 
job are irrelevant. 
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The following examples show situations where the direct threat 
to **lf standard would — and would not — apply to exclude 
individuals with disabilities: 

(1) The standard would exclude froa a job as a roofer 
(working on the tops of houses installing, repairing, 
or replacing roofs) a person who has a seizure 
disorder, where his periodic seizures cause his to lose 
consciousness and are not controlled by Bed i cat ion. 

(2) The direct threat standard would not exclude such a 
person froa the roofer job if his seizures were 
controlled by medicine, or if he had been seizure 
-free for several years. 



a. interpretive guidelines 

The Interpretive Guidelines, which are en Appendix to the final 
SBOC regulations to Title X of the ADA, have been described as 
being as important to eaployers end disability advocates as the 
rale itself. Hew is BSOC planning to assure that the guidelines 
are included wherever the regulations are found, for exanplejin 
the Code of Federal Regulations, the SBOC ABA Manual or other BBOC 
ADA materials? 

The Interpretive Guidance is an Appendix to the Coma iss ion ' s 
final regulations and will be included wherever the final 
regulations appear* Thus, for example, the Guidance, which already 
appears with the regulations in the Americans with Disabilities Act 
Handbook, will also be included in the Technical Assistance Manual 
to be issued by the EEOC in January 1992, and in the Code of 
Federal Regulations* 
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3* ggoc moloyMfl with BiaablUfciil 

What ^mflUgt of thm invaatigativa staff at tbt district laval 
hava disahilitiss? What psroaatags axa miaoritias? 



Ego Statist: ics of EEOC'a Total Inveatiaativa Staff - 

-M of Segfefiaber 20, 1991 
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EEC Statistics of E EOC'g Headquarters Investigative Staff 
as of September 30. 1991 
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f.fo statist s* of eeoc'b Field invaattqat l Ye SUf t 
nfl of RPPtP mhflr 30 - 1991 
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4. aauUMag 

Does the BBOC plan to us* tasters in ADA icferctatiit? 

The EEOC is in the process of devising guidance procedures for 
organizations that wish to send testers into the work place to test 
for employment discrimination. These guidelines will encompass ADA 
issues • 



5. ADA Tax Credit 

What are tho plans to educate employers about the availability of 
the ADA tax credit enacted by the congress last year? It U ow 
understanding that section 190, (a deduction for removing physical 
terriers) has existed since 1983 out it has not bean utilised, 
Given this history, how do you plan to educate employers and others 
about this deduction and the new tax credit? 

The Commission has developed a Fact Sheet entitled 
•Disability -Related Tax Provisions Applicable to Businesses," 
(Attached) The Fact Sheet summarises the three disability-related 
provisions of the Internal Revenue Code applicable to businesses; 
I) Targeted Jobs Tax Credit (Title 26, Internal Revenue Code, 
hr action 51); 2) Tax Deduction to Remove Architectural and 
Transportation Barriers to People with Disabilities and Elderly 
Individuals (Title 26, Internal Revenue Code, section 190); and 3) 
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Disabled Access Tax credit (Title 26, Internal Revenue Code, 
section 44). The Fact Sheet is included with all telephone and 
correspondence requests to the Commission for information regarding 
tiie ADA. 

The jointly-developed EEOC and Department of Justice ADA 
Handbook contains the same summary of the three disability-related 
provisions described in the Fact Sheet. The ADA Technical 
Assistance Manna) will include this same material, as veil as the 
actual filing forms required by the Internal Revenue Service. 

The EEOC booklet The Aseric&na with Disabilities Act; Your 
Responsibilities as an Em plo yer and the joint EEOC and Department 
of Justice booklet The Americans with Disabli^Ues Act: Questions 
and Answers include information on the availability of the section 
190 tax deduction and section 44 tax credit provisions. 

As indicated in Chairman Kemp's October 30 testimony before 
the Subcommittee, EEOC will insert in the IRS quarterly mailing to 
approximately 5.9 million businesses a notice stating the general 
provisions and effective dates for the ADA. It is anticipated that 
the availability of the tax provisions will be included in 
insert. 

Finally, the availability of the disability-related tax 
deductions and tax credit is contained in the model script used by 
EEOC staff participating in the Commission's ADA Speakers' Bureau. 
Since its inception in July 1990, the Speakers Bureau has provided 
more than 400 presentations to organisations such as employer 
groups , disability groups, Federal agencies, hospitals, bar 
associations, universities and human resource organizations. 



Coord Inat Ion 

Bow does bboc intend to work with disability related Federal 
agenoias such as the Rehabilitation Services Administration/ the 
Administration en Developmental Disabilities, the Department of 
Justice and the Department of Labor? 

Beginning in January 1991, the commission initiated weekly 
coordination meetings of Federal agencies with enforcement 
responsibilities under Titles I and ill of the ADA or with 
experience with advocacy for or the provision of services to 
individuals with disabilities. In addition to the Commission, 
participants in these meetings represented the Rehabilitation 
Services Administration and the National Institute on Disability 
and Rehabilitation Research of the U.S. Department of Education, 
the Civil Rights Division of the U.S. Department of Justice, and 
the President's Committee on Employment of People with 
Disabilities. The Administration on Developmental Disabilities 
joined the meetings beginning in June 1991. When the group meets 
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again on November 21, participants will include the U.S. Department 
of Transportation, the Federal Communications Commission, the 
National Council on Disability, the Office of Federal Contract 
Compliance Programs of the U.S. Department of labor, and the 
Architectural and Transportation Barrier* Coaplianca Board. While 
the EEOC will continue as the hoet agency, the Department of 
Justice, in it. role as coordinator for Federal technical 
assistance efforts, will chair the v tings. 

Siqnif leant cooperative efforts have bean conducted as a 
result of this series of eeetinge to date. The Department of 
Justice and EEOC, supplemented by funding from the National 
institute on Disability ana Rehab i 1 i tat ion Research, jointly 
developed the booklet Thfl ftffi*rtCft.ng with Pisab ill tUa Act. 

„nd Xnsvsra and the ftPA Bttnd j fffc . The DqpejrtMnt of 
Justice and EECC have collaborated on a distribution strategy for 
til t^t Handbook to assure its availability to public and specialty 
Ubrari"« W and advocacy organisations , disability rights 
organisations, and groups representing business and industry. 

On October 30 and 31, a meeting was held in the Washington, 
D.C. area for all grantees, contractors and subcontractors funded 
by Federal agencies for the purpose of providing technical 
assistance on the ADA. Included in the meeting were 
representatives of: 1) Regional DisabUity and Business 
Accommodation Centers, Materials Development Projects, and National 
Training Projects funded by the National institute on Oisability 

and Rehabilitation Research; 2) 1 anical Assistance Programs 

funded by the Civil Rights Division of the Department of Justice; 
31 Short Term Training Project for Rehabilitation and Independent 
Living Personnel funded ty the Rehabilitation Services 
Adminis ration; and «) the National Training Program for 
Individuals with Disabilities funded by the Equal Employment 
Opportunity Commission. In total, 31 f^er ally-funded ADA 
technical assistance projects were represented. EEOC and 
Department of Justice staff provided detailed presentations on the 
provisions of the final regulations for Titles I, II and III of the 
ADA, as well as information on the availability of technical 
assistance materials from both agencies. 

As required by the Act, EEOC and the Office of Federal 
Contract Compliance Programs of the U.S. Department of Labor 
promulgated coordination regulations to set forth procedures 
governing the processing of complaints that fall within the 
overlapping jurisdiction of Title I of the ADA and Section 503 of 
the Rehabilitation Act of 1973, as amended. In addition to this 



governing 
ovarlappir 

proposed regulation, issued in the form of a memorandum of 
understanding (MOO) , EEOC will participate in training of OFCCP 
staff and provide ample supplies of technical assistance materials 
regarding the employment provisions of the ADA. The eve loped 

poster, advising applicants and employees cf their right to 
protection from employment discrimination, will include information 
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on the laws enforced by OFCCP. The Commission anticipates 
distributing approximately 500,000 copies of the new poster in 
calendar-year 1992. 

Siailar coordination regulations and activities between the 
Commission and the Department of Justice will address potential 
enforcement ccnflicts between the ADA and Section 504 of the 
Rehabilitation Act* 

All of the Federal agencies participating in the coordination 
meetings have assisted or provided input in the distribution of 
EECC and Department of Justice ADA technical assistance materials. 
The Commission also has reviewed and provided comment on technical 
assistance materials developed by these agencies. 



7. AgcffilfrUitY if ran 

some of the local caseloads will involve allegations of 
discrimination by people with disabilities who will need to have 
the case documents in an accessible format, such as braille or 
computer disc, can you tell us how four offioes are preparing to 
deal with these situations? 

BSOC needs to maXa available in accessible format key documents 
such as the interpretive Index and the compliance manual. Please 
explain the ti m e t a b le for accomplishing this and also describe the 
distribution methods you will use to make sure that people with 
disabilities will have access to these documents. 

Any forms which a charging party will be required to fill out 
him or herself, such as the Intake Questionnaire, will be available 
in accessible format, such as braille, or through the 
interpretation of a reader. Also, a charging party who is vision- 
impaired or severely dyslexic who recruests access to his or her 
case file through the Freedom of Information Act or in order to 
file private suit will be provided with a reader, such as an 
investigator, who is capable of interpreting the file. Translating 
entire case files into braille would be unduly time consuming and 
expensive; moreover, many subtle aspects of documents which may be 
key to their importance as evidence cannot be conveyed by straight 
translation of the text, i.e. notes in the margin, charts which 
must be visualised to be understood, etc. In the Commission's 
experience, providing readers /translators for charging parties who 
do not speak English has proven to be *he most effective method of 
interpretation * 

EEOC's ADA Title I final regulations, including the 
interpretive appendix is available from the commission in the 
standard alternative formats ( JLJU ■ braille, large print, 
electronic file on computer disk, and audio-tape) to make it 
accessible to persons with visual impairments. 

7 
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The ft ft* T«rfini c»i Assistance Manual, to be published in 
January 1992, will be available from the Commission in the 
aforementioned standard alternate formats . 

The Ma Handbook , publiehed jointly by the Department of 
Justice and BBOC, is available from the Department of Justice in 
the ease standard alternate formats. 

In addition to the ADA Technical Assistance Manual, the agency 
i* also developing sections on the ADA for the EEOC Compliance 
Manual. The Compliance Manual is an internal document that 
instructs Commission investigators and lawyers on the law, policy 
interpretations and procedures to be used in processing charges 
under all of the statutes enforced by the commission. Hie two 
large volumes are constantly evolving with equal employment law. 

The Commission does not sell, lend, or send copies of ths 
entire Manual to the public. The Manual is, however, available for 
review and use by the public at the Commission's headquarters 
library and all commission field offices. Pursuant to section 504 
of the Rehabilitation Act of 1973, as amended, and the Commission's 
implementing regulations (29 C.F.R. Part 1615), the Commission will 
make its Compliance Manual available to visually-impaired members 
of the public under the same restrictions that it imposes on the 
non-disabled public. When an individual with a visual impairment 
makes an appointment with the library to use the Compliance Manual 
(as non-disabled members of the public are required to do), he or 
she can request the services of a Commission-provided reader. The 
library also has various audio and magnification equipment and 
software, including a VTEK reader. In addition, an individual can 
request, in advance, or after visiting the library, that the needed 
portion or section of the Compliance Manual be made available in an 
accessible format, such as on audio-tape, to take from the library, 
lust as a non-disabled person can photocopy sections of the Manual 
while at the library. At this time, the older sections of the 
Compliance Manual are not on computer disk, but those later 
sections that are on disk can be made available in that format or 
in braille. Requests for these formats are handled on a case-by- 
case basis. The Commission will make every effort to respond to 
such requests as quickly as possible. 

The EEOC Compliance Manual is also published and sold by the 
Bureau of National Affairs (SNA), the Commerce Clearinghouse (CCH) , 
and several other commercial publishing houses. They do not, 
however, contract with the Commission for its publication. The 
Commission will make one copy of the Compliance Manual available to 
any publisher who requests a copy for the purpose of publishing it. 
The publisher is not, however, under any contractual obligation to 
publish the Manual. The Commission is ready to make the Compliance 
Manual available to any entity, such as the National Library 
Servi-* for the Blind of the Library of Congress, the American 
Printing House for the Blind or Recordings for the Blind, Inc., 
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¥£tZ ViS? Polish the Compliance Manual in an accessible 
^!^:.^ nirther ' 016 Commission la surveying various national 
organizations representing individuals who are blind or visually 
impaired to determine the potential market f or US X 

t 0 Ur o^fi«h«r« na f^ f0nWt f ' ^ P»*»"«tion will be madeavTlablS 
lZ£l b l\f+7Z wi , th Wrience in publishing the Manual, but vitTno 
prior history of accessible formats for publications. 

Maritime Industry 

°il? a . ,aot tn- industry is responsible under 

admiralty las to provide a seaworthy vessel in termV of^uioman^ 
sad personnel bo* will the bsoc view nrrntplSSimVJ^SS 
p"vt:;ons"° ti0 ^ WitMn *■ ff*eO?iff*i? y l5 

Jiier.?ao^.r r -«/it? 1 ^ C °*" t <m * rd ' involved 

i™-T?5i*!STf^ » ' tft * ln<3u,tr Y to determine whether physical 
£3 rffl.tJo» r, «^ r «" y "A"" *.l.vmnt maritime 
provisions" currently in effect are consistent with m 

If it is discern ad that inconsistencies exist between the ADA and 
current industry practice in determining fitness for duty m 

course of notion will be expected from the maritime industry and 
when maning it. decision, what weight wM^wSSe*ELFii 
existing maritime laws and regulations? Till thim n^.?? 
dieting relevant maritime at.^.a and ^i.tio"" 

k.= fc "asportation industries, the maritime industry 

has established certain physical and cental qua 1 i fi cat ion standi rdl 
for its employees (in the case of the maritime industr^TlS. 
seamen and other crew members) . The united states Coast Cu7rd also 
^regulations and guidelines concerning the ntness of creS 

the Commission's ADA regulations, where a federal law or 
^^ eS ^ n . an,ployer *? taka a <= e rtain action that would 
«*th the^ADA, or prohibits an employer from takinVa 
certain action that would otherwise be required by the «w *hl 

of discr^inYtfoT lat i,° n T U USed 89 • «5~ ll a^AlSfchaJge 
?L,fi^., f5 Therefore, to the extent that the maritime 

f f{ t 8PPlieS ***ntlCAtltm standard required by? tC Coast 
Guard, it may continue to use that standard and will not be fo^nd 
to have violated the Title l implementing regulations? 

i*w« ^L PU £r° S ^ ° f < a " owi "9 the defense of conflicting federal 
l^nl^frl Commission's Title I regulations is to ensure^t 
emnployere are not caught in the middle of conflicting federal 
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requirements, ami that any potential conflicts between the ADA and 
other federal laws or regulations are resolved directly between the 
federal agencies. 

Pursuant to Executive Order 12067, all federal departments and 
agencies are required to advise and offer to consult with the Equal 
Employment Opportunity Commission (EEOC) regarding any proposed 
rules, regulations, policies, procedures, or orders concerning 
equal employment opportunity, except those issuances related to 
internal management and administration. Inasmuch as regulations 
pertaining to physical or mental qualifications required of crew 
members would affect the equal employment opportunities of 
individuals with disabilities in the maritime industry, such 
regulations and policies are to be submitted to the EEOC for review 
for consistency with the ADA. In addition, the JSSOC may review 
existing federal regulations and initiate the coordination process 
where appropriate. The issuing agency will be requested to bring 
its regulations into compliance with the ADA standards if 
inconsistences exist. In this Banner, employers will not be caught 
in an untenable position and individuals with disabilities will be 
assured broader access to employment. 

In the event that state or local laws, regulations, or 
ordinances establish requirements for crew members of vessels 
operating within their jurisdiction, any conflict with the ADA will 
be resolved in favor of the ADA, a federal statute. 

To the extent that the maritime industry has established its 
own physiral or mental qualifications, such qualifications sust be 
job-related and consistent with business necessity if they screen 
out or tend to screen out individuals with disabilities, there 
safety is implicated, the employer must show that individuals with 
disabilities who do not meet the established qualifications pose a 
direct threat to the health or safety of themselves or others that 
cannot be eliminated or reduced to an acceptable level by 
reasonable accommodation. As indicated in our answer to question 
1, the direct threat standard requires a showing that an individual 
with a disability would incur a significant risX of substantial 
harm if (s)he performed the job in question. It should be noted 
that this same direct threat standard will be applied to federal 
regulations during the interagency coordination process pursuant to 
Executive Order 12067. 



Under the ADA, is physical agility testing considered a medical 
exam? Cam physical agility tasting be performed before the 
tentative job offer? Under the ADA, earn one distinguish between 
the routine and dangerous employment conditions when determining an 
applicant's ability to perform physically strenuous teams? 

The Interpretive Guidance published as an Appendix to the 
Commission's final regulations specifically provides that 
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"(pjhysical agility tests are not medical tests and so ray be given 
at any point in the application or employment process*" 56 FR 
35750. Thus, they can be administered before a conditional job 
offer is extended. 

An applicant with a disability must bo able to perform the 
essential functions of the position held or desired with or without 
reasonable accomodation. If the essential functions of the 
position require the individual to perform "physically strenuous 
tasks* in "dangerous* situations, an employer can establish and 
apply job-related qualifications that are necessary for the 
performance of such functions. 



ttader th« ABA, ©an an employer ask am employee to 
explain/demonstrate how be vould perform the job when returning 
after an injury? 

For purposes of the ADA, "returning employees" are considered 
to be employees, not applicants. An employer is prohibited from 
making any medical inquiry as to whether an employee has a 
disability unless such inquiry is job-related and consistent with 
business necessity. 

An employer may ask an employee, a "returning employee, * or an 
applicant to describe or to demonstrate how s/he can perform job- 
related functions with or without reasonable accommodation* It 
should be noted, however, that the returning employee is qualified 
under the ADA if (s)he can perform the essential functions of the 
job with or without reasonable accommodation. 



Is an inquiry into the history of an individual's worker's 
compensation claim a prohibited pre-employment inquiry? Is an 
inquiry into a candidate's worker's ecmpemi.atios history 
permissible when job related and consistent with business 
necessity? 

Inquiries about an applicant's workers' compensation history 
are not permissible at the pre-offer stage inasmuch as such 
questions are likely to reveal medical information IL^, their 
history of work-related injuries) that an employer could not 
inquire into directly. However, inquiry into a person's workers' 
compensation history may be made after a conditional offer of 
employment has been extended. 

Inquiries at the post-offer stage do not have to be job- 
related and consistent with business necessity. However, if an 
offer of employment made to an individual with a disability is 
subsequently withdrawn because of a disability, the exclusionary 
selection criterion must be job-related and consistent with 
business necessity. If safety to self or others is implicated, an 
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employer may consider an applicant's history of numerous on-the-job 
injuries in determining whether, in doing the job in question, 
(o) he would pose a high probability of substantial harm that cannot 
be eliminated or reduced to an acceptable level by reasonable 
accommodation. The fact that a .>erson has filed numerous workers' 
compensation claims on previous jobs does not, in and of itself, 
prove that there exists a high probability of substantial harm. 



Under the ADA, if there are two identical applicants for a position 
and one has an ability to perform a marginal job function and the 
other is unable to perform this function, is the employer required 
to hire the disabled individual? 

An employer may hire the "best qualified* applicant for a 
position. The ADA, however, prohibits an employer from denying a 
job to a qualified individual with a disability because of the 
disability. For this reason, an employer could not refuse to hire 
an individual who could perform the essential functions of a 
position because the individual's disability prevented him or her 
from performing a marginal function. 



The BSOC regulations cite that it would be unlawful for an employer 
to reject an otherwise qualified applicant whose spouse has a 
disability because of the beliaf that the applicant would have to 
mi as work frequently or laave work early to care for tha apouse. 
Is it lawful in such a situation for the employer to ask the 
applicant if he/she would be required to miss work because of the 
spouse? Xf the applicant answers in the affirmative, is it then 
lawful to deny the applicant employment? 

The ADA does not prohibit an employer from asking an applicant 
if (s)he would be required to miss work because of a spouse's 
disability. An employer could deny employment to such an applicant 
who indicated that (s)he could not meet an employer's established 
time and attendance policies. However, if the applicant indicated 
that (s) he could satisfy such policies or if the applicant 
indicated that (s)he would not miss any work because of a disabled 
spouse and was nonetheless denied the jcb, the employer's question 
night be probative of an intent to discriminate on the basis of the 
applicant's relation with a person with a disability. 



The ADA requires that reasonable accommodations be made for the 
disabled. This namely applies to changes in tha workplace, does it 
also epplj to changes on vessels or tovboets? 

The duty to accommodate applies to any place of work used by 
a qualified individual with a disability. Vessels and tow boats, 
therefore, might have to be modified to meet the accessibility 
needs of a particular employee, if that would not impose an undue 
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hardship. Clearly, vessels and towboats are very different work 
environments from offices, and this would be a relevant factor in 
determining undue hardship in at least tvo respects. First, an 
accomodation is not required if it would fundamentally alter or 
disrupt the employer's business or present significant difficulty. 
Second, an accomodation that imposes a significant expense on an 
employer in relation to the employer's available resources is also 
not required. 



Does the noc plan to provide technical assistance to trade 
associations regulating the maritime industry? 

The EEOC is providing specific technical assistance to the 
maritime industry through its review of an industry "Information 
Guide on the ADA" . in January of 1992, the Commission will publish 
its Technical Assistance Manual which will be available to the 
maritime industry as veil as to the general public. The Manual 
will be a major "how to" resource for employers, with guidance on 
reasonable accommodation as well as other aspects of compliance. 
The Manual will also include a directory of technical assistance 
resources . 



f. general Health of maoc/ADKA claims 

What actions are being taken by keoc to ensure that age 
discrimination charges are processed in time, by both BBOC district 
offices and TtPhm, to meat the adea's two-year statute of 
limitations? Will it be necessary for Congress to pass an "a&caa 
III" during the load Congress? 



EEOC has taken many significant measures to prevent ADEA 
charges from lapsing the two-year statute of limitations: 

* In FY 1988 EBOC field offices were instructed to resolve ADEA 
charges that were nearing the statute of limitations on a priority 
basis* EEOC was able to assign 128 additional investigators. 
Since then, EEOC has resolved more ADEA charges than it has 
received to process. 

* Improvements to EEOC's computerised tracking systems began in 
1986 and have been further developed and improved without 
additional appropriated funds. These systems have allowed the 
agency to establish tracking programs for past and current records 
and permit us to analyze and monitor enforcement activities 
nationwide. 

* The improvements in computer systems provided EEOC the tools 
to develop a comprehensive case management system. A series of 
programs were developed to monitor the movement of charges by units 
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and office. Programs allow managers to track ADEA charges by date 
of alleged violation or by expiration date of the filing suit 
rights. On specific dates for ADEA charges, written notices are 
mailed to Charging Parties advising of their suit rights. 

* E£OC has not had comprehensive training since 1987. However, 
in FY 1991 we spent SI. 2 Billion to provide some initial training 
to EBOC staffs investigative staff in improved investigative 
techniques; field office directors and supervisors in supervisory 
responsibilities and implementation of the charge management 
programs; computer and data operators on ways to better utilise 
agency computers to assist office management. Headquarters 
management staff also developed a series of routine reports to 
enhance the monitoring of charges and some training videos to 
provide ongoing on-the-job training to the staff. 

« EEOC took action to prevent the inadvertent lapsing of the 
federal statute of limitations of charges being processed by FEPAs. 

* In April 1988 field offices were instructed to immediately 
implement a system to monitor charges processed by FEPAs. 

* EBOC District Directors were instructed to contact the FEPAs 
within their jurisdictions to ensure that age charges were handled 
on a priority basis. 

« The FEPAs were asked in April 1989 to reconcile their local 
data bases with a National Data Base printout of lapsed age charges 
in the FEPAs. 

* On July 6, 1990 the field offices were told to identify every 
age charge in an FEPA's inventory that had aged 15 months from the 
date of violation and *to assume jurisdiction over each FEPA age 
charge which is still open in an FEPA's inventory after 16 months. " 
FEPAs would not receive contract credit for charges still open 
after 16 months. 

* For FY 1992 the field offices are being instructed to "assume 
jurisdiction over each FEPA age charge which is still open after 14 
months from the date of the earliest alleged violation." This 
authority is being written into the worksharing agreements for FY 
1992. 

* Until fiscal year 1991 f District Directors were held 
accountable for lapsed ADEA charges in their own office's 
inventory. But in the FY 1991 mid-year performance reviews, Field 
Management underscored these Directors' responsibility for ADEA 
charges lapsing in their FEPAs' inventory. 
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* EEOC is working to implement a uniform case management system 
in the FEPAs which should help them track and monitor age charges* 
In FY 1992, the Commission will adapt the case management training 
for EEOC supervisors to the needs of FEPA enforcement managers. 

■ EEOC has established a Stats and local Division in the 
proposed Charge Resolution and Review Program that will allow more 
centralised EEOC influence over the FEPA operation and allow 
additional review of the quality of FEPAs' charge resolutions. 

Recent passage of the civil Rights Act of 1991 which 
eliminates the two-year statute of limitations under the ADEA, 
together with the measures EEOC has taken to gain greater control 
over its workload preclude the necessity for additional ADCAA 
legislation. 



io. fiUUatlga 

Bow many individuals is to 64 years old have disabilities? 

Of the non institutional! zed U.S. population over 15 years old, 
an estimated 7.5 percent (13.5 million people} are severely limited 
in the functions of seeing, hearing, speaking, lifting or carrying, 
walking, using stairs, getting around inside or outside, or getting 
into and out of bed. 

Of the 13.3 million people with a worfc disability (8.6 percent 
of the working age population — 16 to 64 years old), 33.6 percent 
are in the labor force and 15.6 percent are unemployed. These 
values are very different from those of the population with no 
disability (140.0 million) which has a labor force participation 
rate of 78*5 percent, and an unemployment rate of 6.8 percent. 
Only 19.7 percent of the people with a work disability are employed 
full-time. In comparison, 59.4 percent of people without a work 
disability are employed full-time. (1987) Source; Chart boo); pj 
pj,gafrHifrY in th e United States, National Institute on Disability 
and Rehabilitation Research, U.S. Department of Education, 1989. 

It is important to keep in mind that the definition of 
disability used by governmental entities for the purpose of 
collecting population statistics may not be immediately comparable 
to the definition of disability applicable to the ADA- In passing 
the ADA, Congress adopted the definition of disability from the 
Rehabilitation Act definition of the term "individual with 
handicaps." By so doing, Congress intended that the relevant 
caselaw developed under the Rehabilitation Act be generally 
applicable to the term "disability* as used in the ADA. 

The definition of the term •disability* is divided into three 
parts. An individual must satisfy at least one of these parts in 
order to be considered an individual with a disability for purposes 



ERIC 




59 



of the ADA. An individual is considered to have a •disability* if 
that individual either (1) has a physical or mental impairment 
which substantially liaits one or sore of that person's major life 
activities, (2) has a record of such an impairment, or, (3) is 
regarded by the covered entity as having such an impairment. 

To understand the meaning of the term "disability," it is 
necessary to understand, as a preliminary matter, what is meant by 
the terms •physical or mental impairment," "major life activity,* 
and "substantially limits." 

Physical or mental impairment in the ADA adopts the definition 
of the term "physical or mental impairment 19 found in the 
regulations implementing Section 504 of the Rehabilitation Act at 
34 CFR part 104. It defines physical or mental impairment as any 
physiological disorder or condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of several body systems, or 
any mental or psychological disorder. 

The existence of an impairment is to be determined without 
regard to mitigating measures such as medicines, or assistive or 
prosthetic devices. For example, an individual with epilepsy would 
be considered to have an impairment even if the symptoms of the 
disorder were completely controlled by medicine. Similarly, an 
individual with hearing loss would be considered to have an 
impairment even if the condition were correctable through the use 
of a hearing aid. 

It is important to distinguish between conditions that are 
impairments and physical, psychological, environmental, cultural 
and economic characteristics that are not impairments. The 
definition of the term "impairment* does not include physical 
characteristics such as eye color, hair color, left -handedness, or 
height , weight or muscle tone that are within "normal" range and 
are not the result of a physiological disorder. The definition, 
likewise, does not include characteristic predisposition to illness 
or disease. Other conditions, such as pregnancy, that are not the 
result of a physiological disorder are also not impairments. 
Similarly, the definition does not include common personality 
traits such as poor judgment or a quicX temper where these are not 
symptoms of a mental or psychological disorder. Environmental, 
cultural, or economic disadvantages such as poverty, lacX of 
education or a prison record are not impairments. Advanced age, in 
and of itself, is also not an impairment. However ; various medical 
conditions commonly associated with age, such as hearing loss, 
osteoporosis, or arthritis would constitute impairments within the 
meaning of the ADA. 

Major life activities in the ADA adopts the definition of the 
term "major life activities" found in the regulations implementing 
Section 504 of the Rehabilitation Act at 34 CFR part 104. "Major 
life activities" are those basic activities that the average person 
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in the general population can perform with little or no difficulty. 
Major life activities include caring for oneself, performing manual 
tasks, walking, seeing, hearing, speaking, breathing, learning, and 
working. This list is not exhaustive, for example, other major 
life activities include, but are not limited to, sitting, standing, 
lifting, reaching. 

Determining whether a physical or mental impairment exists is 
only the first step in determining whether or not an individual is 
disabled. Many impairments do not impact an individual's life to 
the degree that they constitute disabling impairments. An 
impairment rises to the level of disability if the impairment 
substantially limits one or more of the individual's major life 
activities. Multiple impairments that combine to substantially 
limit one or more of an individual's major life activities also 
constitute a disability. 

The ADA and EEOC regulations implementing the ADA, like the 
Rehabilitation Act of 1973, do not attempt a * laundry list 1 * of 
impairments that are "disabilities. * The determination of whether 
an individual has a disability is not necessarily based on the name 
or diagnosis of the impairment the person has, but rather on the 
effect of that impairment on the life of the individual. Some 
impairments may be disabling for particular individuals but not for 
others, depending on the stage of the disease or disorder, the 
presence of other impairments that combine to make the impairment 
disabling or any number of other factors. Other impairments, 
however, such as HIV infection, are inherently substantially 
limiting. 

On the other hand, temporary, non-chronic impairments of short 
duration, with little or no long term or permanent impact, are 
usually not disabilities. Such impairments may include, but are 
not limited to, broken limbs, sprained joints, concussions, 
appendicitis, and influenza. Similarly, except in rare 
circumstances, obesity is not considered a disabling impairment. 

An impairment that prevents an individual from performing a 
major life activity substantially limits that major life activity. 
For example, an individual whose legs are paralysed is 
substantially limited in the major life activity of walking because 
he or she is unable, due to the impairment, to perform that major 
life activity. 

Alternatively, an impairment is substantially limiting if it 
significantly restricts the duration, manner or condition under 
which an individual can perform a particular major life activity as 
compared to the average person in the general population's ability 
to perform that same major life activity. Thus, for example, an 
individual who, because of an impairment, can only walk for very 
brief periods of time would be substantially limited in the major 
life activity of walking. An individual who uses artificial legs 
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would likewise be substantially United in the major life activity 
of walking because the individual is unable to walk without the aid 
of prosthetic devices. Similarly, a diabetic who without insulin 
would lapse into a coma would be substantially United because the 
individual cannot perform major life activities without the aid of 
medication. 

EEOC Title I regulations note several factors that should be 
considered in making the determination of whether an impairment is 
substantially limiting. These factors are (1) the nature and 
severity of the impairment, (2) the duration or expected duration 
of the impairment, and (3) the permanent or long term impact, or 
the expected permanent or long term impact of, or resulting from, 
the impairment. The term "duration, » as used in this context, 
refers to the length of time an impairment persists, while the term 
•impact" refers to the residual effects of an impairment. Thus, 
for example, a broken leg that takes eight weeks to heal is an 
impairment of fairly brief duration. However, if the broken leg 
heals improperly, the "impact" of the impairment would be the 
resulting permanent limp. Likewise, the effect on coo-utive 
functions resulting from traumatic head injury would — the 
"impact* of that impairment. 

The determination of whether an individual is substantially 
limited in a major life activity must be made on a case by case 
basis, without regard to mitigating measures such as medicines, or 
assistive or prosthetic devices. An individual is not 
substantially limited in a major life activity if the limitation, 
when viewed in light of the factors noted above, does not amount to 
a significant restriction when compared with the abilities of the 
average person. For example, an individual who had once been able 
to walk at an extraordinary speed would not be substantially 
limited in the major life activity of walking if, as a result of a 
physical impairment, he or she were only able to walk at an average 
speed, or even at moderately below average speed. 

It is important to remember that the restriction on the 
performance of the major life activity must be the result of a 
condition that is an impairment. As noted earlier, advanced age, 
physical or personality characteristics, and environmental, 
cultural, and economic disadvantages are not impairments. 
Consequently, even if such factors sobstiuitially limit an 
individual's ability to perform a major lifs activity, Wis 
limitation will not constitute a disability. For example, an 
individual who is unable to read because he or she was never taught 
to read would not be an individual with a disability because lack 
of education is not an impairment. However, an individual who is 
unable to read because of dyslexia would be an individual with a 
disability because dyslexia, a learning disability, is an 
impairment. 
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If an individual is not substantially limited with respect to 
any other major life activity, the individual's ability to per forts 
the »ajor life activity of working should be considered. If an 
individual is substantially limited in any other major life 
activity, no determination should be made as to whether the 
individual is substantially limited in working. For example, if an 
individual is blind, i.e. « substantially limited in the major life 
activity of seeing, there is no need to determine whether the 
individual is also substantially limited in the major life activity 
of working. The determination of whether an individual is 
substantially limited in working must also be made on a case by 
case basis . 

The regulations implementing the ADA Title I provisions list 
specific factors that may be used in making the determination of 
whether the limitation in working is "substantial.* These factors 
are: 

(1) the geographical area to which the individual has 
reasonable access; 

(2) the job from which the individual has been disqualified 
because of an impairment, and the number and types of jobs 
utilizing similar training, knowledge, skills or abilities, 
within that geographical area, from which the individual is 
also disqualified because of the impairment {class of jobs); 
and /or 

(3) the job from which the individual has been disqualified 
because of an impairment, and the number and types of other 
jobs not utilizing similar training, knowledge, skills or 
abilities, within that geographical area, from which the 
individual is also disqualified because of the impairment 
(broad range of jobs in various classes) . 

Thus, an individual is not substantially limited in working 
just because he or she is unable to perform a particular job for 
one employer, or because he or she is unable to perform a 
specialized job or profession requiring extraordinary skill, 
prowess or talent. For example, an individual who cannot be a 
commercial airline pilot because of a minor vision impairment, but 
who can be a commercial airline co-pilot or a pilot for a courier 
service, would not be substantially limited in the major life 
activity of working. Nor would a professional baseball pitcher who 
develops a bad elbow and can no longer throw a baseball be 
considered substantially limited in the major life activity of 
working. In both of these examples, the individuals are not 
substantially limited in the ability to perform any other major 
life activity and, with regard to the major life activity of 
working, are only unable to perform either a particular specialized 
job or a narrow range of jobs. 
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On the other hand, an individual doe* not haw to be totally 
unable to work in order to be considered substantially limited in 
the major life activity of working. An individual is substantially 
limited in working if the individual is significantly restricted in 
the ability to perform a class of jobs or a broad range of Jobs in 
various classes, when compared with the ability of the average 
person with comparable qualifications to perform those same jobs. 
For example, an individual who has a back condition that prevents 
the individual from performing any heavy labor job would be 
substantially limited in the major life activity of workina bscauee 
the individual's impairment eliminates his or her to 
perform a class of jobs. This would be so even if the individual 
were able to perform jobs in another class, fiuSU, the class of 
semi-skilled jobs. Similarly, suppose an individual has ^ allergy 
to a substance found in most high rise office buildings, but seldom 
found elsewhere, that makes breathing extremely difficult. Since 
this individual would be substantially limited in the ability to 
perform the broad range of jobs in various classes that are 
conducted in high rise office buildings within the geographical 
area to which he or she has reasonable access, he or she would be 
substantially limited in working. 

The terms "number and types of jobs" and "number and types of 
other jobs," as used in the factors discussed above, are not 
intended to require an onerous evidentiary showing. Rather, the 
terms only require the presentation of evidence of general 
employment demographics and/or of recognized occupational 
classifications that indicate the approximate number of jobs <A*iU' 
"few," "many," "most") from which an individual would be excluded 
because of an impairment* 

If an individual has a "mental or physical impairment" that 
"substantially limits" his or her ability to perform one or more 
"major life activities, * that individual will satisfy the first 
part of the regulatory definition of "disability" and will be 
considered an individual with a disability. An individual who 
satisfies this first part of the definition of the term 
"disability" is not required to demonstrate that he or she 
satisfies either of the other parts of the definition. However, if 
an individual is unable to satisfy this part of the definition, he 
or she may be able to satisfy one of the other parts of the 
definition. 

The second part of the definition of disability provides that 
an individual with a record of an impairment that substantially 
limits a major life activity is an individual with a disability. 
The intent of this provision, in part, is to ensure that people are 
not discriminated against because of a history of disability. For 
example, this provision protects former cancer patients from 
discrimination based on their prior medical history. This 
provision also ensures that individuals are not discriminated 
against because they have been misclassif ied as disabled. For 
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example, individuals misclaseif led as learning disabled are 
protected from discrimination on the basis of that erroneous 
c laas i f i cat ion . 

This part of the definition is satisfied if a record relied on 
by en employer indicates that the individual has or has had a 
substantially Uniting impairment. The impairment indicated in the 
record must be an impairment that would substantially limit one or 
more of the individual's major life activities. There are many 
types of records that could potentially contain this information, 
including but not limited to, education, medical, or employment 
records . 

The fact that an individual has a record of being a disabled 
veteran, or of disability retirement, or is classified as disabled 
for other purposes does not guarantee that the individual will 
satisfy the definition of •disability " under the ADA. Other 
statutes, regulations and programs may have a definition of 
"disability 11 that is not the same as the definition set forth in 
the ADA and contained in EKOC regulations. Accordingly, in order 
for an individual who has been classified in a record as "disabled 0 
for seme other purpose to be considered disabled for purposes of 
the ADA, the impairment indicated in the record must be a physical 
or mental impairment that substantially limits one or more of the 
individual's major life activities. 

If an individual cannot satisfy either the first part of the 
definition of "disability* or the second "record of" ,Art of the 
definition, he or she may be able to satisfy the third part of the 
definition. The third part of the definition provides that an 
individual who is regarded by an employer or other covered entity 
as having an impairment that substantially limits a major life 
activity is an individual with a disability. 

There are three different ways in which an individual may 
satisfy the definition of "being regarded as having a disability"; 

(1) The individual may have an impairment which is not 
substantially limiting but is perceived by the employer or 
other covered entity as constituting a substantially limiting 
impairment; 

(2) the individual may have an impairment which is only 
substantially limiting because of the attitudes of others 
toward the impairment; or 

(3) the individual may have no impairment at all but is 
regarded by the employer or other covered entity as having a 
substantially limiting impairment* 

An individual satisfies the first part of this definition if • 
the individual has an impairment that is not substantially 
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limiting, but the covered entity perceivea the impairment as being 
substantially limiting. For example, suppose an employee ha* 
controlled high blood pressure that is not substantially Halting. 
If en sap l oyer reassigns the individual to loss strenuous work 
because of unsubstantiated fears that the individual will suffer a 
heart attack if he or she continues to perform strenuous work, the 
employer would be regarding the individual as disabled. 

An individual satisfies the second part of the "regarded as" 
definition if the individual has an impairment that is only 
substantially limiting because of the attitudes of others toward 
the condition. For example, an individual may have a prominent 
facial scar or disf igurement , or may have e condition that 
periodically causes an involuntary jerk of the head but does not 
limit the individual's major lifs activities. If an employer 
discriminates against such an individual because of the negative 
reactions of customers, the employer would be regarding the 
individual as disabled and acting on the basis of that perceived 
disability. 

An individual satisfies the third part of the "regarded as* 
definition of "disability* if the employer or other covered entity 
erroneously believes the individual has a substantially limiting 
impairment tjhat the individual actually does not have. This 
situation or ?cur, for example, if an employer discharged an 
employee f <i .-tispniv.e to a rumor that the employee is infected with 
Humeri vOw w-i <• --y Virus (HIV) - Even though the rumor is 

totally mmC vn" .-* *%\ the individual has no impairment at all, the 
individual tf* red an individual with a disability because 

the employ :-* v t i of this individual as being disabled. Thus, 
in this exc \ employer, by discharging this employee, is 
discriminating whe basis of ^Viability. 

The rationale for the "reg ^ as" part of the definition of 
disability was articulated fcy tK Supreme Court in the context of 
the Rehabilitation Act of 1*73 ir. School Boa rd of Nassau County v. 
Arline . 480 U.S. 373 (1987). The Court notetf that, although an 
individual may have an impairment that does not in fact 
substantially limit a major life activity, the reaction of others 
may prove just as disabling. "Such an impairment might not 
diminish a person's physical or mental capabilities, but could 
nevertheless substantially limit that person's ability to work as 
a result of the negative reactions of others to the impairment." 
480 U.S. at 283. The Court concluded that by including "regarded 
as" in the Rehabilitation Act's definition, "Congress acknowledged 
that society's accumulated myths and fears about disability and 
diseases are as handicapping as are the physical limitations that 
flow from actual impairment*" 480 U.S. at 284. 

An individual rejected from a job because of the "myths, fears 
and aterotypes" associated with disabilities would be covered under 
this part of the definition of disability, whether or not the 
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employer's or other covered entity's perception were shared by 
others in the field and whether or not the individual's actual 
physical or mental condition would be considered a disability under 
the first or second part of this definition* As the legislative 
history notes, sociologists have identified common attitudinal 
barriers that frequently result in employers excluding individuals 
with disabilities. These include concerns regarding productivity, 
safety, insurance, liability, attendance, cost of accommodation and 
accessibility, workers' compensation costs, and acceptance by 
coworkers and customers* 

Therefore, if an individual can show that an employer or other 
covered entity made an employment decision because of a perception 
of disability based on "myth, fear or stereotype," the individual 
will satisfy the "regarded as* part of the definition of 
disability. If the employer cannot articulate a non-discriminatory 
reason for the employment action, an inference that the employer is 
acting on the basis of "myth, fear or stereotype* can be drawn* 
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FACTS ABOUT 
DISABILITY-RELATED TAX PROVISIONS 



The three disability -relaxed provisions in the Internal Revenue Code air of particular 
interest to businesses and people with disabilities. 



Employers are eligible fa receive a tax credit in die amount of 40 percent of the fins $6,000 of 
first year wages Of a new employee who bat a disability. There is no credit after die first year 
of employment. For an employer to qualify for the credit, a worker must have been employed 
for at least 90 days or have completed at least 120 hour* of work for die employer. The 
Revenue Reconciliation Act of 1990. Public law 101-508, attended this tax credit through 
December 31, 1991. 

TAX DEDUCTION TO REMOVE ARCHITECTURAL AND TRANSPORTATION 
BARRIERS TO PEOPLE WITH DISABILITIES AND 
ELDERLY INDIVIDUALS 

{Title 26, Internal Revenue Code, section 190) 

Allows a deduction for "qualified architectural and transportation barrier removal expenses." 
Only expenditures that ate for lis purpose of making any facility or public transportation vehicle 
owned or leased by the taxpayer for use in connection with his or her trade or business more 
acccss&ie to, and usable by, handicapped and elderly individuals are eligible far the deduction. 
The taxpayer must establish, to the satisfaction of the Secretary of fee Treasury, that the 
resulting removal of the barrier meets the standards promulgated by the Secretary with the 
concurrence of the U.S. Architectural and Transportation Barriers Compliance Board, 

For purposes of this section, a * handicapped individual" is any individual who has a physical 
or mental disability findudiog, but not limited to, deafness and blindness) which, for that 
individual, constitutes or results in a functional Umfaion to empkjymenl, or who has any 
physical or mental impairment that substantially limits one or more major life activities of the 
individual. 

The deduction may not exceed 115,000 for any taxable year. (The maximum deduction had 
been $35,000 prior to passage of Public Law 101-508 in 1990, which lowered the maximum 
deduction.) 



TARGETED JOBS TAX CREDIT 

(Title 26, Internal Revenue Code, section 51) 
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DISABLED ACCESS TAX CREDIT 
(Title 26. lateral Revenue Code, taction 44) 



Ttus tax crcdu is cvailablc to *digibfc smaQ touaaessrs" in amount of 50 perce»i J 'eligible access 
expenditures* for tte taxable year that exceed $250 bu4 do M exceed $10,250. 

"Eligtbie small businesses* Are those businesses with either 

a) $1 million or less in gross receipts for the preceding tax year; or 

b) 30 or fewer full-time employees daring the preceding tax year. 

"Eligible access expenda tores* means amounts paid or incurred by an eligible small business for the 
purpose of cnabtiag the small business to comply with fee tppBcabte n q pb u maa under ADA. Certain 
types of expenditures arc listed as mduded under the meaning of the term 'eligible access 
expenditures. " These include amounts paid or incurred: 

1) for the purpose of removing architectural, communication, physical, or transportation br jriers that 
prevent a business from being accessible to, Of usable by, individuals with disabilities; 
h) to provide qualified readers, taped texts, and other erTectrve methods of making visually delivered 
materials available to peopte with visual impairments; 

04) to provide qualified interpreters or other effective methods of making atxrairy delivered materials 
svaHabk to individuals with hearing i m p airm e nt s ; 

rv) to acquire or modify ec^ripmem\ or devices for individuals with disabilities; or 
v) to provide other similar services, modifications, materials or cquipment. 

Expenditure* that are not necessary to accomplish the above u aj ui oue d purposes are not eligible. 
Expenses in connection with new construction are not clig&fo 'Disability" has the same sscaning as 
it does in the ADA. Barrier removals or the provision of services, modifications, materials, or 
equipment must meet standards promulgated by the Secretary in order to be rftgrMe, 

Example: Company A purchases equipment Id meet its reasonable accomodation obligation under ADA 
for $8,000. The amount by which $8,000 exceeds $250 is $7,750. Fifty percent of $7,750 is $3,375. 
The employer may take s tax credit is the amount of $3,875 on its next tax return. 

Example; Company B removes a physical barrier in a ccorda n c e with its reasonable accommodation 
otmgation under ADA. The barrier removal meets standards promulgated by the Secretary. The 
company opends $12,000 on this barrier removal. The amount by which $12,000 exceeds $250 but 
not $10,250 is a full $10,000. Fifty percent of $10,000 is $5,000. Company B is eligible mr a $5 ,000 
tax credit on its next tax return. 

For further information on these provisions, contact the Internal Revenue Service, Office of the Chief 
Counsel, P.O. Box 7604, Ben Franklin Station, Washington, DC 20044 (voice only). 
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Disability-Related Tax Provisions Applicable to Businesses 

The disability-related provisions in the Internal Revenue Code applicable to businesses 
described below are of particular interest to businesses and people with disabilities: 

1) Targeted Jobs Tax Credit (Title 26, Internal Revenue Code, section 51) 

Employers are eligible to reoiive a tax credit in the amount of 40 percent 
of the first $6,000 of first-year wages of a new employee who has a 
disability. There is no credit after the first year of employment F°f " 
employer to qualify for the credit, a worker must have b**n employed for 
at least 90 days or have completed at kast 120bou« ofwert ;fbr the 
employer. The Revenue Reconciliation Act of 1990, Public Law 101-508, 
extended this tax credit through December 31 , 1991 . 

2) Tax Deduction to Remove Architectural and Transportation ^^^^ 
Disabilities and Elderly Individuals (Title 26, Internal Revenue Code, section 190) 

Allows a deduction for "qualified architectural and transportation barrier 
removal expenses." Only expenditures thai are for the purpose of making 
any facility or public enmspcrtstion vehicle owned or teased by the tax- 
payer for use in ccmnecnor. with his or her trade or business ^j*c«- 
sjble to. and usable by, handicapped and elderly individuals are eHgible 
for the deduction. The taxpayer must establish, to the satisfaction of the 
Secretary of the Treasury, that the resulting removal of the barrier meets 
the standards promulgated by the Secretary with the concurrence of the 
U.S. Architectural and Transportarion Barriers Compliance Board, 

For purposes of this section, a 'Tiandkapped individual'" is any individual 
who has a physical or mental disability (including, but not limited to, 
deafness and blindness) which, for that individual, constimtcs or results in 
a functional limitation to employment, or who has any physical or mental 
impairment that substantially limits one or more major life activities of 
that individual 

The deduction may not exceed $15,000 for any taxable^ (^^_ 
mum deduction had been $35,000 prior to passage of Public Law 101-508 
in 1990, which towered the maximum deduction.) 

3) Disabled Access Tax Credit (Tide 26, Internal Revenue Code, section 44) 

This tax credit is available to "eligible small businesses" in the amount of 
50 percent of "eligible access expenditures" for the taxable year that 
exceed $250 but do not exceed 510,250. 
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AppcntoG 



"Eligible small businesses" ait those businesses with either: 



a) $1 million or less in gross receipts for the preceding tax year 



OR 



b) 30 or fewer full-time employees during the preceding tax year. 

"Eligible access expenditures" means amounts paid or incurred by an 
eligible small business for the purpose of enabling the small business to 
comply with applicable requirements under ADA. Certain types of expen- 
ditures are listed as included under the meaning of the term "eligible access 
expenditures." These include amounts paid or incurred: 

i) for the purpose of removing architectural, communication physical, or 
transportation barriers mat prevent a business from being accessible to, or 
usable by, individuals with disabilities; 

ii) to provide qualified readers, taped texts, and other effective methods of 
making visually delivered materials available to people with visual impair- 
ments; 

hi) to provide qualified interpreters or other effective methods of making 
aurally delivered materials available to individuals with hearing impair- 
ments; 

iv) to acquire or modify equipment, or devices for individuals with disabili- 
ties, or 

v) to provide other similar services, modifications, materials, or equipment 

Expenditures that are not necessary to accomplish the above mentioned 
purposes are not eligible. Expenses in connection with new construction 
are not eligible. "Disability" has the same meaning as it does in the ADA. 
Barrier removals or the provision of services, modifications, materials, or 
equipment must meet standards promulgated by the Secretary in order to be 



Example: Company A purchases equipment to meet its reasonable accom- 
modation obligation under ADA for $8,000. The amount by which $8,000 
exceeds $250 is $7,750. Fifty percent of $7,750 is $3,875. The employer 
may take a tax credit in the amount of $3,875 on its next tax return. 



eligible. 
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Ttti Provisions 



Eiampk: Company B removes a phyacal barrier 

.cc^modaaon obligarioa under ADA. The banter removal 
meets standards promulgated by 0* Secretary. 

The company speeds $12,000 on this barrio ^° v ^^ D l^ by 
SSSSoSi $250 but not $ MtfSQ b .M ^JgJJ^ 
percent of $10,000 U $5,000. Company B is eligible tor a S5.UOU tax 
credit on its next tax rc&an. 

For further urforwrion on fce* provision*, contact^ lrrt«™J Revenue 
S^teTofltee of the CWrf Counsel, P-O. Bo* 7604, Bert Franklin 
StiS Washington D.C 20044 (202) 56W292 (vokt only ). 
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Barriers to employment, transportation, public accommodations, 
public services, and telecommunications have imposed staggering eco- 
nomic and social costs on American society and have undermined our 
well-intentioned efforts to educate, rehabilitate, and employ individuals 
with disabilities. By breaking down these barriers, the Americans with 
Disabilities Act will enable society to benefit from the skills and talents 
of individuals with disabilities, will allow us all to gain from their in- 
creased purchasing power and ability to use it, and will lead to fuller, 
more productive liws for all Americans. 

The Americans with Disabilities Act gives civil rights protections to 
individuals with disabilities similar to those provided to individuals on 
the basis of race, sex, national origin, age, and religion. It guarantees 
equal opportunity for individuals with disabilities in public accommoda- 
tions, employment, transportation. State and local government services, 
and telecommunications. 

Fair, swift, and effective enforcement of this landmark civil rights 
legislation is a high priority of the Bush Administration. This booklet is 
designed to provide answers to some of the most often asked questions 
abo^t the ney^aw. 

^oSj^^ Evan J. Kemp, Jr. 

Attorney General Chairman, U.S. Equal 

Employment Opportunity 
Commission 
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Employment 

Q. What employers are covered by the ADA, and when is the 
coverage effective? 

A* The employment provisions apply to private employers. State and 
local governments, employment agencies, am) labor unions. Employ- 
ers with 25 or more employees will be covered starting July 26, 1992, 
when the employment provisions go into effect. Employers with 1 5 
or more employees will be covered two years later, beginning July 26, 
1994. 

Q. What practices and activities are covered by the employment 
nondiscrimination requirements? 

A, The ADA prohibits discrimination in all employment practices, 
including job application procedures, hiring, firing, advancement, 
compensation, training, and other terms, conditions, and privileges of 
employment. It applies to recruitment, advertising, tenure, layoff, 
leave, fringe benefits, and all other employment-related activities. 

Q. Who is protected against employment discrimination? 

A- Employment discrimination is prohibited against "qualified individu- 
als with disabilities/' Persons discriminated against because they have 
a known association or relationship with a disabled individual also are 
protected. The ADA defines an "individual with a disability" as a 
person who has a physical or mental impairment that substantially 
limits one or more major life activities, a record of such an impair- 
ment, or is regarded as having such an impairment. 

The first part of the definition makes clear that the ADA applies to 
persons who have substantial, as distinct from minor, impairments, 
and that these must be impairments that limit major life activities 
such as seeing, hearing, speaking, walking, breathing, performing 
manual tasks, learning, caring for oneself, and working. An 

1 



so 



77 



individual with epilepsy, paralysis, a substantial hearing or visual 
impairment, mental retardation, or a learning disability would be 
covered but an individual with a minor, nonchronic condition of short 
duration, such as a sprain, infection, or broken limb, generally would 
not be covered. 

The second part of the definition would include, for example, a person 
with a history of cancer that is currently in remission or a person with 
a history of mental illness. 

The third part of the definition protects individuals who are regarded 
and treated as though they have a substantially limiting disability 
even though they may not have such an impairment. For example 
this provision would protect a severely disfigured qualified individual 
from being denied employment because an employer feared the 
"negative reactions" of others. 

Q. Who is a "qualified individual with a disability"? 

A A qualified individual with a disability is a person who meets legiti- 
mate skill, experience, education, or other requirements of an employ- 
ment position that he or she holds or seeks, and who can perform the 
"essential funcions" of the position with or without reasonable ac- 
commodation. Requiring the ability to perform "essential" functions 
assures that an individual will not be considered unqualified simply 
because of inability to perform marginal or incidental job functions. 
If the individual is qualified to perform essential job functions except 
for limitations caused by a disability, the employer must consider 
whether the individual could perform the.* functions with a reason- 
able accommodation, if a written job description has been prepared ,n 
advance of advertising or interviewing applicants for a job, this will 
be considered as evidence, although not necessarily conclusive evi- 
dence, of the essential functions of the job. 
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Q. Does an employer have to give preference to a qualified applicant 
with a disability over other applicants? 

A. No. An employer is free to select the most qualified applicant avail- 
able and to make decisions based on reasons unrelated to the existence 
or consequence of a disability. For example, if two persons apply for 
a job opening as a typist, one a person with a disability who accu- 
rately types 50 words per minute, the other a person without a disabil- 
ity who accurately types 75 words per minute, the employer may hire 
the applicant with the higher typing speed, if typing speed is needed 
for successful performance of the job. 

Q. What is "reasonable accommodation'*? 

A. Reasonable accommodation is any modification or adjustment to a job 
or the work environment that will enable a qualified applicant or 
employee with a disability to participate in the application process or 
lo perform essential job functions. Reasonable accommodation also 
includes adjustments to assure that a qualified individual with a 
disability has the same rights and privileges in employment as 
nondisabled employees. 

Q What kinds of actions are required to reasonably accommodate 
applicants and employees? 

A, Examples of reasonable accommodation include making existing 
facilities used by employees readily accessible lo and usable by an 
individual with a disability; restructuring a job: modifying work 
schedules; acquiring or modifying equipment; providing qualified 
readers or interpreters; or appropriately modifying examinations, 
training, or other programs. Reasonable accommodation also may 
include reassigning a current employee to a vacant position for which 
the individual is qualified, if the person becomes disabled and is 
unable to do the original job. However, there is no obligation lo find 
a position for an applicant who is not qualified for the position sought. 
Employers are not required to lower quality or quantity standards in 
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order to make an accommodation, nor are they obligated to provide 
personal use items such as glasses or hearing aids. 

The decision as to the appropriate accommodation must be based on 
the particular facts of each case. In selecting the particular type of 
reasonable accommodation to provide, the principal test is that of 
effectiveness, i.e., whether the accommodation will enable the person 
with a disability to do the job in question. 

Q. Must employee be familiar with the many diverse types of 
disabilities to know whether or how to make a reasonable 
a< Tommodation? 

A. No. An employer is only required to accommodate a "known" dis- 
ability of a qualified applicant or employee. The requirement gener- 
ally will be triggered by a request from an individual with a disability, 
who frequently can suggest an appropriate accommodation. Accom- 
modations must be made on an individual basis, because the nature 
and extent of a disabling condition and the requirements of the job 
will /ary in each case. If the individual does not request an accom- 
modation, the employer is not obligated to provide one. If a disabled 
person requests, but cannot suggest, an appropriate accommodation, 
the employer and the individual should work together to identify one. 
There are also many public and private resources that can provide 
assistance without cost. 

Q. What ar- the limitations on the obliga ion to make a reasonable 
accommodation? 

A. The disabled individual requiring the accommodation must be other- 
wise qualified, and the disability must be known to the employer. In 
addition, an employer is not required to make an accommodation if it 
would impose an "undue hardship" on the operation of the employer s 
business. "Undue hardship" is defined as "an action requiring signifi- 
cant difficulty or expense" when considered in light of a number of 
factors. These factors include the nature and cost of the accommoda- 
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tion in relation to the size, resources, nature, and structure of the 
employer's operation. Where the facility making the accommodation 
is part of a larger entity, the structure ami overall resources of the 
larger organization would be considered, as well as the financial and 
administrative relationship of the facility to the larger organization. 
In general, a larger employer would be expected to make accommoda- 
tions requiring greater effort or expense than would be required of a 
smaller employer. 

Q. Must an employer modify existing facilities to make them 
accessible? 

A- An employer may be required to modify facilities to enable an indi- 
vidual to perform essential job functions and to have equal opportu- 
nity to participate in other employment-related activities. For ex- 
ample, if an employee lounge is located in a place inaccessible to a 
person using a wheelchair, the lounge might be modified or relocated, 
or comparable facilities might be provided in a location that would 
enable the individual to take a break with co-workers. 

Q. May an employer inquire as to whether a prospective employee is 
disabled? 

A. An employer may not make a pre-employment inquiry on an applica- 
tion form o* in an interview as to whether, or to what extent, an 
individual is disabled. The employer may ask a job applicant whether 
he or she can perform pp-ticular job functions. If the applicant has a 
disability known to the employer, the employer may ask how he or 
she can perform job functions that the employer considers difficult or 
impossible to perform because of the disability, and whether an 
accommodation would be needed. A job offer may be conditioned on 
the results of a medical examination, provided that the examination is 
required for all entering employees in the same job category regard- 
less of disability, and that information obtained is handled according 
*Q confidentiality requirements specified in the Act. After an em- 
ployee enters on duty, all medical examinations and inquiries must be 
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job related and necessary for the conduct of the employer's business. 
These provisions of the law are intended to prevent the employer from 
basing hiring and employment decisions on unfounded assumptions 
about the effects of a disability. 

Q. Does the ADA take safety issues into account? 

A. Yes, The ADA permits employers to establish qualification standards 
that will exclude individuals who pose a direct threat i.e., a signifi- 
cant risk - to the health and safety of the individual or of others, if 
that risk cannot be low^ to an acceptable level by reasonable 
accommodation. However, an employer may not simply assume that 
a threat exists; the employer must establish through objective, medi- 
cally supportable methods that there is genuine risk that substantial 
harm could occur in the workplace. By requiring employers to make 
individualized judgments based on reliable medical or other objective 
evidence rather than on generalizations, ignorance, fear, patronizing 
attitudes, or stereotypes, the ADA recognizes the need to balance the 
interests of people with disabilities against the legitimate interests of 
employers in maintaining a safe workplace. 

q. Can an employer refuse to hire an applicant or fire a current 
employee who is illegally using drugs? 

A. Yes. individuals who currently engage fn the illegal use of drugs are 
specifically excluded from the definition of a "qualified individual 
with a disability" protected by the ADA when *n action is taken on 
the basis of their drug use. 

Q. is testing for illegal drugs permissible under the ADA? 

A. Yes. A test for illegal drugs is not considered a medical examination 
under the ADA; therefore, employers may conduct such testing of 
applicants or employees and make employment decisions based on the 
results. The ADA does not encourage, prohibit, or authorize drug 
tests. 
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Are people with AIDS covered by the ADA? 

Yes. The legislative history indicates thai Congress intended the ADA 
to protect persons with AIDS and HIV dicease from discrimination. 

How does the ADA recognize publk health concerns? 

No provision in the ADA is intended to supplant the role of public 
health authorities in protecting the community from legitimate health 
throats. The ADA recognizes the need to strike a balance between the 
right of a disabled person to be free from discrimination based on 
unfounded fear and the right of the public to be protected. 

What is discrimination based on "relationship or association"? 

The ADA prohibits discrimination based on relationship or association 
in order to protect individuals from actions based on unfounded as- 
sumptions that their relationship to a person with a disability would 
affect their job performance, and from actions caused by bias or misin- 
formation concerning certain disabilities. For example, this provision 
would protect a person with a disabled spouse from being denied 
employment because of an employer's unfounded assumption that the 
applicant would use excessive leave to care for the spouse. It also 
would protect an individual who does volunteer work for people with 
AIDS from a discriminatory employment action motivated by that 
relationship or association. 

Will the ADA increase litigation burdens on employers? 

Some litigation is inevitable. However, employers who use the 
period prior to the effective date of employment coverage to adjust 
their policies and practices to conform to ADA requirements will be 
much less likely to have serious litigation concerns. In drafting the 
ADA, Congress relict : *avily on the language of the Rehabilitation 
Act of 1973 and its implementing regulations. There is already an 
extensive body of law interpreting the requirements of that Act to 
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which employers can turn for guidance on their ADA obligations. 
The Equal Employment Opportunity Commission will issue specific 
regulatory guidance one year before the ADA's employment provi- 
sions take effect publish a technical assistance manual with guidance 
on how to comply, and provide other assistance to help employers 
meet ADA requirements. Equal employment opportunity for people 
with disabilities will be achieved most quickly and effectively through 
widespread voluntary compliance with the law, rather than through 
reliance on litigation to enforce compliance. 

Q # How will the employment provisions be enforced? 

A- The employment provisions of the ADA will be enforced under the 
same procedures now applicable to race, sex, national origin, and 
religious discrimination under title VII of the Civil Rights Act of 
1964, Complaints regarding actions that occur after July 26, 1992, 
may be filed with the Equal Employment Opportunity Commission or 
designated State human rights agencies. Available remedies will 
include hiring, reinstatement, back pay, and court orders to stop 
discrimination. 

For information on how to contact the Equal Employment 
Opportunity Commission, see page 19. 



8 



S7 



84 




Public Accommodations 

Q. What are public accommodations? 

A. Public accommodations are private entities that affecl commerce. The 
ADA public accommodations requirements extend, therefore, to a 
wide range of entities, such as restaurants, hotels, theaters, doctors' 
offices, pharmacies, retail stores, museums, libraries, parks, private 
schools, and day care centers. Private clubs and religious organiza- 
tions are exempt from the ADA* s requirements for public accommo- 
dations, 

Q. Will the ADA have any effect on the eligibility criteria used by 
public accommodations to determine who may receive services? 

A. Yes. If a criterion screens out or tends to screen out individuals with 
disabilities, it may only be used if necessary for the provision of the 
services. For instance, it would be a violation for a retail store to have 
a rule excluding all deaf persons from entering the premises, or for a 
movie theater to exclude all individuals with cerebral palsy. More 
subtle forms of discrimination arc also prohibited. For example, 
requiring presentation of a driver's license as the sole acceptable 
means of identification for purposes of paying by check could consti- 
tute discrimination against individuals with vision impairments. This 
would be true if such individuals are ineligible to receive licenses and 
the use of an alternative means of identification is feasible. 

Q, Does the ADA allow public accommodations to take safety factors 
into consideration in providing services to individuals with 
disabilities? 

A. The ADA expressly provides that a public accommodation may 
exclude an individual, if that individual poses a direct threat to the 
health or safety of others that cannot be mitigated by appropriate 
modifications in the public accommodation's policies or procedures, 
or by the provision of auxiliary aids. A public accommodation will be 
permitted to establish objective safety criteria for the operation of its 
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business; however, any safety standard must be based on objective 
requirements rather than stereotypes or generalizations about the 
ability of persons with disabilities to participate in an activity. 

Q. Are there any limits on the kinds of nrodificatkms in policies, 
practices, and procedures required by the ADA? 

A. Yes. The ADA does not require modifications that would fundamen- 
tally alter the nature of the services provided by the public accommo- 
dation. For example, it would not be discriminatory for a physician 
specialist who treats only bum patients to refer a deaf individual to 
another physician for treatment of a broken limb or respiratory 
ailment. To require a physician to accept patients outside of his or her 
specialty would fundamentally alter the nature of the medical practice. 

Q. What kinds of auxiliary aids and services are required by the 
ADA to ensure effective communication with individuals with 
hearing or vision impairments? 

A. Appropriate auxiliary aids and services may include services and 
devices such as qualified interpreters, assistive listening devices, 
notetakers, and written materials for individuals with hearing impair- 
ments; and qualified readers, taped texts, and Brailled or large print 
materials for individuals with vision impairments. 

Q. Are there any limitations on the ADA's auxiliary aids 
requirements? 

A. Yes. The ADA does not require the provision of any auxiliary aid that 
would result in an undue burden or in a fundamental alteration in the 
nature of the goods or services provided by a public accommodation. 
However, the public accommodation is not relieved from the duty to 
furnish an alternative auxiliary aid, if available, that would not result 
in a fundamental alteration or undue burden. Both of these limitations 
are derived from existing regulations and caselaw under section 504 
and are to be determined on a case-by -case basis. 
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Q. Will restaurants be required to have B rallied menus? 

A, No, not if waiters or other employees are made available to read the 
menu to a blind customer. 

Q. Will a clothing store be required to have Brailled price tags? 

A. No. Sales personnel could provide price information orally upon 
request. 

Q. Will a books^re be required to maintain a sign language interpreter 
on its staff in order to communicate with deaf customers? 

A. No, not if employees communicate by pen and notepad when necessary. 

Q. Are there any limitations on the ADA's barrier removal 
requirements for existing facilities? 

A. Yes, Barrier removal need only be accomplished when it is "readily 
achievable" to do so, 

Q. What does the term "readily achievable" mean? 

A. It means "easily accomplishable and able to be carried out without 
much difficulty or expense." 

Q. What are examples of the types of modifications that would be 
readily achievable in most cases? 

A, Examples include the simple ramping of a few steps, the installation of 
grab bars where only routine reinforcement of the wall is required, the 
lowering of telephones, and similar modest adjustments, 

Q. Will businesses need to rearrange furniture and display racks? 

A. Possibly. For example, restaurants may need to rearrange tables and 
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department stores may need to adjust their layout of racks and shelves 
in order to permit wheelchair access. 

Q. Will businesses need to install elevators? 

A- Businesses are not required to retrofit their facilities to install elevators 
unless such installation is readily achievable, which is unlikely in most 
cases. 

Q. When barrier removal is not readily achievable, what kinds of 
alternative steps are required by the ADA? 

A. Alternatives may include such measures as in-store assistance for 
removing articles from high shelves, home delivery of groceries, or 
coming to the door to receive or return dry cleaning. 

Q. Must alternative steps be taken without regard to cost? 

A. No. only readily achievable alternative steps must be undertaken. 

Q. How is Readily achievable" determined in a multisitc business? 

A In determining whether an action to make a public accommodation 
accessible would be "readily achievable," the overall size of the parent 
corporation or entity is only one factor to be considered. The ADA 
also permits consideration of the financial resources of the particular 
facility or facilities involved and the administrative or fiscal relation- 
ship of the facility or facilities to the parent entity. 

Q Who has responsibility for removing barriers in a shopping mall, 
the landlord who owns the mall or the tenant who leases the store? 

A, Legal responsibility lor removing barriers depends upon who has legal 
authority to make alterations, which is generally determined by the 
contractual agreement between the landlord and tenant. In most cases 
the landlord will have full control over common areas. 
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Q. What does the ADA require in new construction? 

A. The ADA requires that all new construction of places of public accom- 
modation, as well as of "commercial facilities** such as office build- 
ings, be accessible. Elevators are generally not required in facilities 
under three stories or with fewer than 3,000 square feet per floor, 
unless the building is a shopping center, mail, or professional office of 
a health care provider. 

Q. Is it expensive to make all newly constructed public 
accommodations and commercial facilities accessible? 

A. The cost of incorporating accessibility features in new construction is 
less than one percent of construction costs. This is a small price in 
relation to the economic benefits to be derived from full accessibility 
in the future, such as increased employment and consumer spending 
and decreased welfare dependency. 

Q, Must every feature of a new facility be accessible? 

A. No, only a reasonable number of elements such as parking spaces and 
bathrooms must be made accessible in order for a facility to be "read- 
ily accessible/' Moreover, mechanical areas, such as catwalks and fan 
roon:s, to which access is required only for purposes of maintenance 
and repairs, might not need to be physically accessible if the essential 
functions of the work performed in those areas require physical 
mobility. 

Q, What are the ADA requirements for altering facilities? 

A. All alterations that could affect the usability of a facility must be made 
in an accessible manner to the maximum extent feasible. For example, 
if during renovations a doorway is being relocated, the new doorway 
must be wide enough to meet the new construction standard for acces- 
sibility, When alterations are made to a primary function area, such 
as the lobby of a bank or the dining area of a cafeteria, an accessible 
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path of travel to the altered area must also be provided. The bath- 
rooms, telephones, and drinking fountains serving that area must also 
be made accessible. These additional accessibility alterations are only 
required to the extent that the added accessibility costs are not dispro- 
portionate to the overall cost of the alterations. Elevators are generally 
not required in facilities under three stories or with fewer than 3000 
square feet per floor, unless the building is a shopping center, mall, or 
professional office of a health care provider. 

Q. Does the ADA permit a disabled person to sue a business when 
ths* individual believes that discrimination is about to occur, or 
must the individual wait for the discrimination to occur? 

A. The ADA public accommodations provisions permit an individual to 
allege discrimination based on a disabled person's reasonable belief 
that discrimination is about to occur. This provision allows a person 
who uses a wheelchair to challenge the planned construction of a new 
place of public accommodation, such as a shopping mall, that would 
not be accessible to wheelchair users. The resolution of such chal- 
lenges prior to the construction of an inaccessible facility would enable 
any necessary remedial measures to be incorporated in the building at 
die planning stage, when such changes would be relatively inexpen- 
sive. 

Q. How does the ADA affect existing State and local building codes? 

A. Existing codes remain in effect. The ADA allows the Attorney Gen- 
eral to certify that a State law, local building code, or similar ordinance 
that establishes accessibility requirements meets or exceeds the mini- 
mum accessibility requirements for public accommodations and com- 
mercial facilities. Any State or local government may apply for certifi- 
cation of its code or ordinance. The Attorney General can certify a 
code or ordinance only after prior notice and a public hearing at which 
interested people, including individuals with disabilities, are provided 
an opportunity to testify against the certification. 
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Q. What is the effect of certification of a State or local code or 
ordinance? 

A. Certification can be advantageous if an entity has constructed or 
altered a facility according to a certified code or ordinance. If some- 
one later brings an enforcement proceeding against the entity, the 
certification is considered "rebuttable evidence" thai the State law or 
local ordinance meets or exceeds the minimum requirements of the 
ADA. In other words, the entity can argue that the construction or 
alteration met the requirements of the ADA because it was done in 
compliance with the State or local code that had been certified. 

Q. When are the public accommodations provisions effective? 

A. In general, they become effective on January 26, 1 992. 

Q, How will the public accommodations provisions be enforced? 

A. Private individuals may bring lawsuits in which they can obtain court 
orders to stop discrimination, Individuals may also file complaints 
with the Attorney General, who is authorized to bring lawsuits in cases 
of general public importance or where a "pattern or practice'* of 
discrimination is alleged. In these cases, the Attorney General may 
seek monetary damages and civil penalties. Civil penalties may not 
exceed $50,000 for a first violation or $100,000 for any subsequent 
violation. 

For information on how to contact the U.S. Department of Justice, see 
page 18. 
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Miscellaneous 

Q. Is the Federal government covered by the ADA? 

A. The ADA does not cover the executive branch of the Federal Govern- 
ment. The executive branch continues to be covered by title V of the 
Rehabilitation Act of 1973, which prohibits discrimination in services 
and employment on the basis of handicap and which is a model for the 
requirements of the ADA. The ADA, however, does cover Congress 
and other entities in the legislative branch of the Federal Government. 

Q. What requirements, other than those mandating 

nondiscrimination in employment, does the ADA place on 
State and local governments? 

A- All government facilities, services, and communications must be 
accessible consistent with the requirements of section 504 of the 
Rehabilitation Act of 1973, Individuals may file complaints with 
Federal agencies to he designated by the Attorney General or bring 
private lawsuits. 

Q. Does the ADA cover private apartments and private homes? 

A. The ADA generally does not cover private residential facilities. These 
facilities are addressed in the Fair Housing Amendments Act of 1988. 
which prohibits discrimination on the basis of disability in sell'nji or 
renting housing. If a building contains both residential and nonresi- 
dential portions, only the nonresidential portions are covered by the 
ADA. For example, in a large hotel that has a residential apartment 
wing, the residential wing would be covered by the Fan Housing Act 
and the other rooms would be covered by the ADA. 

Q. Does the ADA cover air transportation? 

A. Discrimination by air carriers is not covered by the ADA but rat^ *r bs 
the Air Carrier Access Act (49 U.S.C. 1374 (c)>. 
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Q. What are the ADA'S requirements for public transit buses? 

A. The ADA requires the Department of Transportation to issue regula- 
tions mandating accessible public transit vehicles and facilities. The 
regulations must include a requirement that all new fixed-route, public 
transit buses be accessible and that supplementary paratransit services 
be provided for those individuals with disabilities who cannot use 
fixed-route bus service. For information on how to contact the Depart- 
ment of Transportation, see page 19. 

Q. How will the ADA make telecommunications accessible? 

A. The ADA requires the establishment of telephone relay services for 
individuals who use telecommunications devices for the deaf (TDD's) 
or similar devices. The Federal Communications Commission will 
issue regulations specifying standards for the operation of these 
services. For information on how to contact the Federal 
Communications Commission, see page 19, 

Q. Are businesses entitled to any tax benefit to help pay for the cost 
of compliance? 

A. As amended in 1990. the Internal Revenue Code allows a deduction of 
up to $15,000 per year for expenses associated with the rtmoval of 
qualified architectural and transportation barrier*. 

The 1 990 amendment also permits eligible small businesses to receive 
a tax credit for certain costs of compliance with the ADA. An eligible 
small business is one whose gross receipts do not exceed $1 ,000,000 
or whose workforce does not consist of more than 30 full-time work- 
ers. Qualifying businesses may claim a credit of up to 50 percent of 
eligible access expenditures that exceed $250 but do not exceed 
$10,250. Examples of eligible access expenditures include the neces- 
sary and reasonable costs of removing architectural, physical, commu- 
nications, and transportation barriers; providing readers, interpreters, 
and other auxiliary aids; and acquiring or modifying equipment or 
devices. 
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This document is available in the following alternate formats: 



-Braille 

- Large Print 

- Audiotape 

- Electronic file on computer disk and electronic 
bulletin board (202) 514-6193 



For n.ore specific information about ADA requirements affecting Public 
Services and Public Accommodations contact: 

A 

Office on the Americans with Disabilities Act 

Civil Rights Division 

U.S. Department of Justice 

P.O. Box 661 18 

Washington, D.C 20035-6118 

(202)514-0301 (Voice) 
{202)514-0381 (TDD) 
(202) 514-0383 (TDD) 
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For more specific information about A DA requirements affecting 
employment contact: 

Equal Employment Opportunity Commission 
1801 L Street NW 
Washington, DC 20507 
(202) 663-4900 (Voice) 
800-800-3302 (TDD) 

(202) 663-4494 (TDD - for 202 Area Code) 

For more specific information about ADA requirements affecting 
transportation contact: 

Department of Transportation 

400 Seventh Street SW 
Washington. DC 20590 
(202)366-9305 (Voice) 
(202) 755-7687 (TDD) 

For more specific information about requirements for accessible 
design in new construction and alterations contact: 

Architectural and Transportation Barriers 
Compliance Board 

1111 18th Street NW 
Suite 501 

Washington. DC 200.36 
800-USA-ABLE (Voice) 
800-USA-ABLE (TDD) 

For more specific information about ADA requirements affecting 
telecommunications contact: 

Federal Communications Commission 
1919 M Street NW 
Washington. DC 20554 
(202) 032-7260 (Voice) 
(202)632-6999 (TDD) 
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Introduction 



The Americans with Disabilities Act of 1990 (ADA) makes it 
unlawful to discriminate in employment against a qualified individual 
with a disability. The ADA also outlaws discrimination against indi- 
viduals with disabilities in state and local government services, public 
accommodations, transportation and telecommunications. This booklet 
explains the part of the ADA that prohibits job discrimination. This part 
of the law is enforced by the U.S. Equal Employment Opportunity 
Commission (EEOC) and state and local civil rights enforcement agen- 
cies that work with the Commission. 
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What Employers Are Covered by the ADA? 

Job discrimination against people with disabilities is illegal if 
practiced by: 

• private employers, 

• state and local governments, 

• employment agencies, 

• labor organizations, 

• and labor-management committees. 

The part of the ADA enforced by the EEOC outlaws job dis- 
crimination by: 

• all employers, including state and local government employers, 
with 25 or more employees after July 26, 1992, and 

• all employers, including state and local government employers, 
with 15 or more employees after July 26, 1994. 

Another part of the ADA, enforced by the U.S. Department of 
Justice (DOJ), prohibits discrimination in state and local government 
programs and activities, including job discrimination by all state and 
local governments, regardless of the number of employees, after January 
26, 1992. 

Because the ADA gives responsibilities to both EEOC and DOJ 
for employment by state and local governments, these agencies will 
coordinate the federal enforcement effort. In addition, since some 
private and governmental employers are already covered by nondiscrimi- 
nation and affirmative action requirements under the Rehabilitation Act 
of 1973, EEOC, DOJ, and the Department of Labor also will coordinate 
the enforcement effort under the ADA and the Rehabilitation Act. 
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Are You Protected by The ADA? 

If you have a disability ami arc qualified to do a job, the ADA 
protects you from job discrimination cm the tests of your disability. 
Under the ADA , you have a disability if you have a physical or mental 
impairment that substantially limits a major life activity. The ADA also 
protects you if you have a history of sutii a disability, or if an employer 
believes that you have such a disability, even if you don't. 

To be protected under the ADA, you must have, have a record 
of, or be regarded as having a su b sta nt ial, as opposed to a minor, 
impairment. A substantial impairment is one that significantly limits or 
restricts a major life activity such as hearing, seeing, speaking, walking, 
breathing, performing manual tasks, caring for oneself, learning or 
working. 

If you have a disability, you must also be qualified to perform the 
essential functions or duties of a job, with or without reasonable accom- 
modation, in order to be protected from job discrimination by the ADA. 
This means two things. First, you must satisfy the employer's require- 
ments for the job, such as education, employment experience, skills or 
licenses. Second, you must be able to perform the essential functions of 
the job with or without reasonable accommodation. Essential functions 
are the fundamental job duties that you must be able to perform on your 
own or with the help of a reasonable accommodation. An employer 
cannot refuse to hire you because your disability prevents you from 
performing duties that are not essential to the job. 
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What is Reasonable Accommodation? 

Reasonable accommodation is any change or adjustment to a job 
or work environment that permits a qualified applicant or employee with 
a disability to participate in the job application process, to perform the 
essential functions of a job, or to enjoy benefits and privileges of em- 
ployment equal to those enjoyed by employees without disabilities. For 
example, reasonable accommodation may include: 

• providing or modifying equipment or devices, 

• job restructuring, 

• part-time or modified work schedules, 

• reassignment to a vacant position, 

• adjusting or modifying examinations, training materials, or 
policies, 

• providing readers and interpreters, and 

• making the workplace readily accessible to and usable b> people 
with disabilities. 

An employer is required to provide a reasonable accommodation 
to a qualified applicant or employee with a disability unless the employer 
can show that the accommodation would be an undue hardship - that 
is, that it would require significant difficulty or expense. 

What Employment Practices are Covered? 

The ADA makes it unlawful to discriminate in all employment 
practices such as: 

. recruitment * firin S 

. hiring " l™"* 

. job assignments • promotions 

. pay 8 ***** 

. layoff ' leave . .. 

• all other employment related activities. 
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It is also unlawful for an employer to retaliate against you for 
asserting your rights under the ADA. The Act also protects you if you 
are a victim of discrimination because of your family, business, social or 
other relationship or association with an individual with a disability. 



Can an Employer Require Medical Examinations 
or Ask Questions About a Disability? 

If you are applying for a job, an employer cannot ask you if you 
are disabled or ask about the nature or severity of your disability. An 
employer can ask if you can perform the duties of the job with or with- 
out reasonable accommodation. An employer can also ask you to de- 
scribe or to demonstrate how, with or without reasonable accommoda- 
tion, you will perform the duties of the job. 

An employer cannot require you to Like a medical examination 
beiore you are offered a job. Following a ji b offer, an employer can 
condition the offer on your passing a required medical examination, but 
only if all entering employees for that job category have to take the 
examination. However, an employer cannot reject you because of 
information about your disability revealed by the medical examination, 
unless the reasons for rejection are job-related and necessary for the 
conduct of the employer's business. Nor can the employer refuse to hire 
you because of your disability if you can perform the essential functions 
of the job with an accommodation. 

Once you have been hired and started work, your employer 
cannot require that you take a medical examination or ask questions 
about your disability unless they are related to your job and necessary 
for the conduct of your employer's business. Your employer may 
conduct voluntary medical examinations that are part of an employee 
health program, and may provide med eal information required by state 
workers' compensation laws to the agencies that administer such tews. 
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The results of all medical examinations must be kept confidential, 
and maintained in separate medical files. 

Do Individuals Who Use Drugs Illegally 
Have Rights Under the ADA? 

Anyone who is currently using drugs illegally is not protected by 
the ADA and may be denied employment or fired on the basis of such 
use. The ADA does not prevent employers from testing applicants or 
employees for current illegal drug use. 

What Do I Do If I Think That I'm Being Discriminated Against? 

If you think you have been discriminated against in employment 
on the basis of disability after July 26, 1992, you should contact the 
EEOC. A charge of discrimination generally must be filed within 180 
days of the alleged discrimination. You may have up to 300 days to file 
a charge if there is a state or local law that provides relief for discrimina- 
tion on the basis of disability. However, to protect your rights, it is best 
to contact EEOC promptly if discrimination is suspected. 

You may file a charge of discrimination on the basis of disability 
by contacting any EEOC field office, located in cities throughout the 
United States. If you have been discriminated against, you are entitled 
to a remedy that will place you in the position you would have been in if 
the discrimination had never occurred. You may be entitled to hiring, 
promotion, reinstatement, back pay, or reasonable accommodation, 
including reassignment. You may also be entitled to attorney's fees. 

While the EEOC can only process ADA charges based on actions 
occurring on or after July 26, 1992, you may ^ir.-ady be protected by 
state or local laws or by other current federal laws. EEOC field offices 
can refer you to the agencies that enforce those laws. 
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To contact the £EOC, look in your telephone directory under 
U.S. Government. For information and instructions on reaching your 
local office, call: 

(202) 663-4900 (Voice) 
(800) 800-3302 (TDD) 

(In the Washington, D.C. 202 Area Code, call 202-663-4494 
(TDD).) 



Can I Get Additional ADA Information and Assistance? 

The EEOC will conduct an active technical assistance program to 
promote voluntary compliance with the ADA. This program will be 
designed to help people with disabilities understand their rights and lo 
help employers understand their responsibilities under the law. 

In January 1992, EEOC will publish a Technical Assistance 
Manual, providing practical application of legal requirements to specific 
employment activities, with a directory of resources to aid compliance. 
EEOC will publish other educational materials, provide training on the 
law for people with disabilities and for employers, and participate in 
meetings and training programs of other organizations. EEOC staff also 
will respond to individual requests for information and assistance. The 
Commission's technical assistance program will be separate and distinct 
from its enforcement responsibilities. Employers who seek information 
or assistance from the Commission will not be subject to any enforce- 
ment action because of such inquiries. 

The Commission also recognizes that differences and disputes 
about ADA requirements may arise between employers and people with 
disabilities as a result of misunderstandings. Such disputes frequently 
can be resolved more effectively through informal negotiation or media- 
tion procedures, rather than through the formal enforcement process of 
the ADA. Accordingly, EEOC will encourage efforts of employers and 
individuals with disabilities to settle such differences through alternative 
methods of dispute resolution, providing that such efforts do not deprive 
any individual of legal rights provided by the statute. 
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More Questions and Answers About the ADA 

Is an employer required to provide reasonable accommoda- 
tion when I apply for a job? 

Yes. Applicants, as well as employees, are entitled to reasonable 
accommodation. For example, an employer may be required to 
provide a sign language interpreter during a job interview for an 
applicant who is deaf or hearing impaired, unless to do so would 
impose an undue hardship. 

Should I tell my employer that I have a disability? 

If you think you will need a reasonable accommodation in order 
to participate in the application process or to perform essential 
job functions, you should inform the employer that an accommo- 
dation will be needed. Employers are required to provide reason- 
able accommodation only for the physical or mental limitations of 
a qualified individual with a disability of which they are aware. 
Generally, it is the responsibility of the employee to inform the 
employer that an accommodation is needed. 

Do 1 have to pay for a needed reasonable accommodation? 

No. The ADA requires that the employer provide the accommo- 
dation unless to do so would impose an undue hardship on the 
operation of the employer's business. If the cost of providing the 
needed accommodation would be an undue hardship, the em- 
ployee must be given the choice of providing the accommodation 
or paying for the portion of the accommodation that causes the 
undue hardship. 

Can an employer lower my salary or pay me less than other 
employees doing the same job because I need a reasonable 
accommodation? 
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A. No, An employer cannot make up the cost of providing a reason- 
able accommodation by lowering your salary or paying you less 
than other employees in similar positions. 

Q. Does an employer have to make non-work areas used by 

employees, such as cafeterias, lounges, or employer-provided 
transportation accessible to people with disabilities? 

A. Yes. The requirement to provide reasonable accommodation 
covers all services, programs, and non-work facilities provided 
by the employer. If making an existing facility accessible would 
be an undue hardship, the employer must provide a comparable 
facility that will enable a person with a disability to enjoy ben- 
efits and privileges of employment similar to those enjoyed by 
other employees, unless to do so would be an undue hardship. 



Q, If an employer has several qualified applicants for a job, is 
the employer required to select a qualified applicant with a 
disability over other applicants without a disability? 

A. No. The ADA does not require that an employer hire an appli- 
cant with a disability over other applicants because the person has 
a disability. The ADA only prohibits discrimination on the basis 
of disability. It makes it unlawful to refuse to hire a qualified 
applicant with a disability because he is disabled or because a 
reasonable accommodation is required to make it possible for this 
person to perform essential job functions. 



Q. Can an employer refuse to hire me because be believes that it 
would be unsafe, because of my disability, for me to work 
with certain machinery required to perform the essential 
functions of the job? 
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The ADA permits an employer to refuse to hire an individual if 
she pcses a direct threat to the health or safety of herself or 
others. A direct threat means a significant risk of substantial 
harm. The deiexrtiination that there if a direct threat must be 
based on objective, factual evidence regarding an individual's 
present ability to perform essential functions of a job. An em- 
ployer cannot refuse to hire you because of a slightly increased 
risk or because of fears that there might be a significant risk 
sometime in the future. The employer must also consider 
whether a risk can be eliminated or reduced to an acceptable level 
with a reasonable accommodation. 

Can an employer offer a health insurance policy that excludes 
coverage for pre-existing conditions? 

Yes. The ADA does not affect pre-existing condition clauses 
contained in health insurance policies even though such clauses 
may adversely affect employees with disabilities more than othe; 
employees. 

If the health insurance offered by my employer does not cover 
all of the medical expenses related to my disability, does the 
company have to obtain additional coverage for me? 

No. The ADA only requires that an employer provide employees 
with disabilities equal access to whatever health insurance cover- 
age is offered to other employees. 

I think I was discriminated against because my wife is dis- 
abled. Can I file a charge with the EEOC? 

Yes. The ADA makes it unlawful to discriminate against an 
individual, whether disabled or not, because of a relationship or 
association with an individual with a known disability. 
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Are people with AIDS covered by the ADA? 

Yes. 'Toe legislative history indicates that Congress intended the 
ADA to protect persons with AIDS and HIV disease from dis- 
crimination. 



For more specific information about ADA requirements affecting 
employment contact: 

Equal Employment Opportunity Commission 

1801 L Street, NW 

Washington, DC 20507 

(202) 663-4900 (Voice) 

(800) 800-3302 (TDD) 

(202) 663-4494 (TDD for 202 Area Code) 

For more specific information about ADA requirements affecting 
public accommodations and state and local government services 
contact: 

Department of Justice 

Office on the Americans with Disabilities Act 

Civil Rights Division 

P.O. Box 66118 

Washington, DC 20035-6118 

(202) 514-0301 (Voice) 

(202) 514-0381 (TDD) 

(202) 514-6193 (Electronic Bulletin Board) 
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For more specific information about requirements for accessible 
design in new construction and alterations contact: 

Architectural and Transportation Barriers 
Compliance Board 
1111 18th Street, NW 
Suite SO! 

Washington, DC 20036 
800-USA-ABLE 
800-USA-ABLE (TDD) 

For more specific information about ADA requirements affecting 
transportation contact: 

Department of Transportation 
400 Seventh Street, SW 
Washington, DC 20590 
( '02) 366-9305 
(202) 755-7687 (TDD) 

For more specific information about ADA requirements for 
telecommunications contact: 

Federal Communications Commission 
1919 M Street, NW 
Washington, DC 20554 
(202) 632-7260 
(202) 632-6999 (TDD) 

*************** 

This booklet is available in Braille, large print, audiotape and elec- 
tronic file on computer disk. To obtain accessible formats call 
EEOC's Office of Equal Employment Opportunity on (202) 663- 
4395 (voice), (202) 663-4399 (TDD), or write this office at 1801 L 
Street, N.W., Washington, D.C. 20507. 
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Introduction 

The Americans with Disabilities Act of 1990 (ADA) mates k 
unlawful to discriminate in employment against a qualified individual 
with a disability. The ADA also outlaws discrimination against indi- 
viduals with disabilities in State and local government services, public 
accommodations, transportation and telecommunications. This booklet 
explains the part ot the ADA that prohibits job discrimination. This part 
of the law is enforced by the U.S. Equal Employment Opportunity 
Commission (EEOQ and State and local civil rights enforcement agen- 
cies that work with the Commission. 
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Are You Covered? 

Job discrimination against people with disabilities is illegal if 
practiced by: 

• private employers, 

• state and local governments, 

• employment agencies, 

• labor organizations, and 

• labor-management committees. 

The part of the ADA enforced by the EEOC outlaws job 
discrimination by: 

• all employers, including state ami local government employers, 
with 25 or more employees after July 26, 1992, and 

• all employers, including state and local government employers, 
with 15 or more employees after July 26, 1994* 

Another part of the ADA, enforced by the U,S. Department of 
Justice (DOJ), prohibits discrimination in state and local government 
programs and activities, including job discrimination by all state and 
local governments, regardless of the number of employees, after January 
26, 1992. 

Because the ADA gives responsibilities to both EEOC and DOJ 
for employment by state and local governments, these agencies will 
coordinate the federal enforcement effort. In addition, since some 
private and governmental employers are already covered by nondiscrimi- 
nation and affirmative action requirements under the Rehabilitation Act 
of 1973, EEOC, DOJ, and the Department of Labor also will coordinate 
the enforcement effort under the ADA and the Rehabilitation Act* 
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What Employment Practices are Covered? 

The ADA makes it unlawful to discriminate in all employment 
practices such as: 

• recruitment " pay 

• hiring " firing 

• promotion " job assignnv its 

• training " leave 

• lay-off " benefit 

• all other employment related activities. 

The ADA prohibits an employer from retaliating against an 
applicant or employee for asserting his rights under the ADA. The Act 
also makes it unlawful to discriminate against an applicant or employee, 
whether disabled or not, because of the individual's family, business, 
social or other relationship or association with an individual with a 
disability. 

Who Is Protected? 

Title I of the ADA protects qualified individuals with disabilities 
from employment discrimination. Under the ADA, a person has a 
disability if he has a physical or mental impairment that substantially 
omits a major life activity. The ADA also protects individuals who have 
a record of a substantially limiting impairment, and people who are 
regarded as having a substantially limiting impairment. 

To be protected under the ADA, an individual must have, have a 
record of, or be regarded as having a substantial, as opposed to a minor, 
impairment. A substantial impairment is one that significantly limits or 
restricts a major Itfe activity such as hearing, seeing, speaking, breath- 
ing, performing manual tasks, walking, caring for oneself, learning or 
working. 

An individual with a disability must also be qualified to perform the 
essential functions of the job with or without reasonable accommoda- 
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Jfefl, in order to be protected by the ADA. This means that the applicant 
or employee must: 

• satisfy your job requirements for educational background, em- 
ployment experience, skills, licenses, ami any other qualification 
standards that are job related; ami 

• be able to perform those tasks that are essential to the job, with 
or without reasonable accommodation. 

The ADA does not interfere with your right to hire the best 
qualified applicant. Not does the ADA impose any affirmative action 
obligations. The ADA simply prohibits you from discriminating against 
a qualified applicant or employee because of her disability. 



Essential functions ate the basic job duties that an employee must 
be able to perform, with or without reasonable accommodation. You 
should carefully examine each job to determine which functions or tasks 
ate essential to performance. (This is particularly important before 
taking an employment action such as recruiting, advertising, hiring, 
promoting or firing). 

Factors to consider in determining if a function is essential 
include: 

• whether the reason the position exists is to perform that function, 

• the number of other employees available to perform the function 
or among whom the performance of the function can be distrib- 
uted, and 

• the degree of expertise or skill required to perform the function. 



How Are Essential Functions Determined? 
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Your judgment as to which functions are essential, and a written 
job description prepared before advertising or interviewing far a job will 
be considered by EEOC as evidence of essential functions. Other kinds 
of evidence that EEOC will consider include: 

• actual work experience of present or past employees in the job, 

• time spent performirg a function, 

• consequences of not requiring that an employee perform a func- 
tion, and 

• terms of a collective bargaining agreement. 

What Are My Obligations to Provide Reasonable 
Accommodations? 

Reasonable accommodation is any change or adjustment to a job 
or work environment that permits a qualified applicant or employee with 
a disability to participate in the job application process, to perform the 
essential functions of a job, or to enjoy benefits and privileges of em- 
ployment equal to those enjoyed by employees without disabilities. For 
example, reasonable accommodation may include: 

• acquiring or modifying equipment or devices, 

• job restructuring, 

• part-time or modified work schedules, 

• reassignment to a vacant position, 

• adjusting or modifying examinations, training materials or poli- 
cies, 

• providing readers and interpreters, and 

• making the workplace readily accessible to and usable by people 
with disabilities. 

Reasonable accommodation also must be made to enable an 
individual with a disability to participate in the application process, and 
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to enjoy benefits and privileges of employment equal to those available 
to otter employees. 

It is a violation of the ADA to fail to provide reasonable accom- 
modation to the known physical or menul limitations of a qualified 
individual with a disability, unless to do so would impose an undue 
hardship on the operation of your business. Undue hardship means that 
the accommodation would require significant difficulty or expense. 

What is the Best Way to Identify a Reasonable Accommodation? 

Frequently, when a qualified individual with a disability requests 
a reasonable accommodation, the appropriate accommodation is obvious. 
The individual may suggest a reasonable accommodation based upon her 
own life or work experience. However, when the appropriate accommo- 
dation is not readily apparent, you must make a reasonable effort to 
identify one. Hie best way to do this is to consult informally with the 
applicant or employee about potential accommodations that would enable 
the individual to participate in the application process or perform the 
essential functions of the job. If this consultation does not identify an 
appropriate accommodation, you may contact the EEOC, state or local 
vocational rehabilitation agencies, or state or local organizations repre- 
senting or providing services to individuals with disabilities. Another 
resource is the Job Accommodation Network (JAN). JAN is a free 
consultant service that helps employers make individualized accommoda- 
tions. The telephone number is 1-800-526-7234. 



When Does a Reasonable Accommodation Become 
An Undue Hardship? 

It is not necessary to provide a reasonable accommodation if 
doing so would cause an undue hardship. Undue hardship means that 
an accommodation would be unduly costly, extensive, substantial or 
disruptive, or would fundamentally alter the nature or operation of the 
business. Among the factors to be considered in determining whether an 
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accommodation is an undue hardship are the cost of the accommodation, 
the employer's size, financial resources and the nature and structure of 
its operation. 

If a particular accommodation would be an undue hardship, you 
must try to identify another accommodation that will not pose such a 
hardship. If cost causes the undue hardship, you must also consider 
whether funding for an accommodation is available from an outside 
source, such as a vocational rehabilitation agency, and if the cost of 
providing the accommodation can be offset by state or federal tax credits 
or deductions. You must also give the applicant or employee with a 
disability the opportunity to provide the accommodation or pay for the 
portion of the accommodation that constitutes an undue hardship. 

Can I Require Medical Examinations or Ask 
Questions About an Individual's Disability? 

It is unlawful: 

. to ask an applicant whether she is disabled or about the nature or 
severity of a disability, or 

• to require the applicant to take a medical examination before 
making a job offer. 

You can ask an applicant questions about ability to perform job- 
related functions, as long as the questions are not phrased in terms of a 
disability. You can also ask an applicfjit to describe or to demonstrate 
how, with or without reasonable accommodation, the applicant will 
perform job-related functions. 

After a job offer is made and prior to the commencement of 
employment duties, you may require that an applicant take a medical 
examination if everyone who will be working in the job category must 
at*) take the examination. You may condition the job offer on the 
results of the medical examination. However, if an individual is not 
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hired because a medical examination reveals the existence of a disability, 
you must be able to show that the reasons for exclusion are job related 
and necessary for conduct of your business. You also must be able to 
show that there was no reasonable accommodation that would have made 
it possible for the individual to perform the essential job functions. 

Once you have hired an applicant, you cannot require a medical 
examination or ask an employee questions about disability unless you can 
show that these requirements are job related and necessary for the con- 
duct of your business. You may conduct voluntary medical examina- 
tions that are part of an employee health program. 

The results of all medical examinations or information from 
inquiries about a disability must be kept confidential, and maintained in 
separate medical files. You may provide medical information required 
by state workers' compensation laws to the agencies that administer such 
laws. 



Do Individuals Who Use Drugs Illegally 
Have Rights Under the ADA? 

Anyone who is currently using drugs illegally is not protected by 
the ADA and may be denied employment or fired on the basis of such 
use. The ADA does not prevent employers from testing applicants or 
employees for current illegal drug use, or from making employment 
decisions based on verifiable results. A test for the illegal use of drugs 
is not considered a medical examination under the ADA; therefore, it is 
not a prohibited pre-employment medical examination, and you will not 
have to show that the administration of the test to employees is job 
related and consistent with business necessity. The ADA does not 
encourage, authorize or prohibit drug tests. 
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How will the ADA Be Enforced and What Are the 
Available Remedies? 

The provisions of the ADA which prohibit job discrimination will 
be enforced by the U.S. Equal Employment Opportunity Commission. 
After July 26, 1992, individuals who believe they have been discrimi- 
nated against on the basis of their disability can file a charge with the 
Commission at any of its offices located throughout the United States. A 
charge of discrimination must be filed within 180 days of the discrimina- 
tion, unless there is a state or local law that also provides relief for the 
discrimination on the basis of disability. In most cases where there is 
such a law, the complainant has 300 days to file a charge. 

The Commission will investigate and initially attempt to resolve 
the charge through conciliation, following the same procedures used to 
handle charges of discrimination filed under Title VII of the Civil Rights 
Act of 1964. The ADA also incorporates the remedies contained in Title 
VII. These remedies include hiring, promotion, reinstatement, back 
pay, and attorney's fees. Reasonable accommodation is also available as 
a remedy under the ADA. 



How Will EEOC Help Employers Who Want to 
Comply with the ADA? 

The Commission believes that employers want to comply with th 
ADA, and that if they are given sufficient information on how to com- 
ply, they will do so voluntarily. 

Accordingly, the Commission will conduct an active technical 
assistance program to promote voluntary compliance with the ADA. 
This program will be designed to help employers understand their re- 
sponsibilities and assist people with disabilities to understand their nghi 
and the law. 

In January 1992, EEOC will publish a Technical Assistance 
Manual, providing practical application of legal requirements to specif 
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employment activities, with a directory of resources to aid compliance. 
EEOC will publish other educational materials, provide training on the 
law for employers and for people with disabilities, and participate in 
meetings and training programs of other organizations. EEOC staff also 
will respond to individual requests for information and assistance. The 
Commission's technical assistance program will be separate and distinct 
from its enforcement responsibilities. Employers who seek information 
or assistance from the Commission will not be subject to any enforce- 
ment action because of such inquiries. 

The Commission also recognizes that differences and disputes 
about the ADA requirements may arise between employers and people 
with disabilities as a result of misunderstandings. Such disputes fre- 
quently can be resolved more effectively through informal negotiation or 
mediation procedures, rather than through the formal enforcement 
process of the ADA, Accordingly, EEOC will encourage efforts to 
settle such differences through alternative dispute resolution, providing 
that such efforts do not deprive any individual of legal rights provided 
by the statute. 



Additional Questions and Answers on the 
Americans with Disabilities Act 

Q. What is the relationship between the ADA and the Rehabilita- 
tion Act of 1973? 

A. The Rehabilitation Act of 1973 prohibits discrimination on the 
basis of handicap by the federal government, federal contractors 
and by recipients of federal financial assistance. If you were 
covered by the Rehabilitation Act prior to the passage of the 
ADA, the ADA will not affect that coverage. Many of the 
provisions contained in the ADA are based on Section 504 of the 
Rehabilitation Act and its implementing regulation*?. If you are 
receiving federal financial assistance and are in compliance with 
Section 504, you are probably in compliance with the ADA 
requirements affecting employment except in those areas where 
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the ADA contains additional requirements. Your nondiscrimina- 
tion requirements as a federal contractor under Section 503 of the 
Rehabilitation Act will be essentially the same as those under the 
ADA; however, you will continue to have additional affirmative 
action requirements under Section 503 that do not exist under the 
ADA. 



If I have several qualified applicants for a job, does the ADA 
require that I hire the applicant with a disability? 

No. You may hire the most qualified applicant. The ADA only 
makes it unlawful for you to discriminate against a qualified 
individual with a disability on the basis of disability. 

One of my employees is a diabetic, but takes insulin dally to 
control his diabetes. As a result, the diabetes has no signifi- 
cant impact on his employment, k he protected by the ADA? 

Yes. The determination as to whether a person has a disability 
under the ADA is made without regard to mitigating measures, 
such as medications, auxiliary aids ano reasonable accommoda- 
tions. If an individual has an impairment that substantially limits 
a major life activity, she is protected under the ADA, regardless 
of the fact that the disease or condition or its effects may be 
corrected or controlled. 



One of my employees has a broken arm that will heal but is 
temporarily unable to perform the essential functions of his 
job as a mechanic. Is this employee protected by the ADA? 

No. Although this employee does have an impairment, it does 
not substantially limit a major life activity if it is of limited 
duration and will have no long term effect. 
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Q. Am I obligated to provide & reasonable accommodation for an 
individua' if I am unaware of her physical or mental impair- 
ment? 

A, No. An employer's obligation to provide reasonable accommo- 
dation applies only to known physical or mental limitations. 
However, this does not mean that an applicant or employee must 
always inform you of a disability. If a disability is obvious, e.g. , 
the applicant uses a wheelchair, the employer "knows* of the 
disability even if the applicant never mentions it. 

Q, How do I determine whether a reasonable accommodation is 
appropriate and the type of accommodation that should be 
made available? 

A. The requirement generally will be triggered by a request from an 
individual with a disability, who frequently can suggest an appro- 
priate accommodation. Accommodations must be made cm a 
case-by-case basis, because the nature and extent of a disabling 
condition and the requirements of the job will vary. The princi- 
pal test in selecting a particular type of accommodation is that of 
effectiveness, i.e., whether the accommodation will enable the 
person with a disability to perform the essential functions of the 
job. It need not be the best accommodation, or the accommoda- 
tion the individual with a disability would prefer, although pri- 
mary consideration should be given to the preference of the 
individual involved. However, as the employer, you have the 
discretion to choose between effective accommodations, and you 
may select one that is least expensive or easier to provide. 

Q. When must I consider reassigning an employee with a disabil- 
ity to another job as a reasonable accommodation? 

A, When an employee with a disability is unable to perform her 

present job even with the provision of a reasonable accommoda- 
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tion, you must consider reassigning the employee to an existing 
position that she can perform with or without a reasonable ac- 
commodation. The requirement to consider reassignment applies 
only to employees and not to applicants. You are not required to 
create a position or to bump another employee in order to create 
a vacancy. Nor are you required to promote an employee with a 
disability to a higher level position. 

Q. What If an applicant or employee refuses to accept an accom- 
modation that I offer? 

A. The ADA provides that an employer cannot require a qualified 
individual with a disability to accept an accommodation that is 
neither requested nor needed by the individual. However, if a 
necessary reasonable accommodation is refused, the individual 
may be considered not qualified. 

Q. If our business has a fitness room for Us employees, must It 
be accessible to employees with disabilities? 

A. Yes. Under the ADA, workers with disabilities must have equal 
access to all benefits and privileges of employment that are 
available to similarly situated employees without disabilities. The 
duty to provide reasonable accommodation applies to all non- 
work facilities provided or maintained by you for your employ- 
ees. This includes cafeterias, lounges, auditoriums, company- 
provided transportation and counseling services. If making an 
existing facility accessible would be an undue hardship, you must 
provide a comparable facility that will enable a person with a 
disability to enjoy benefits and privileges of employment similar 
to those enjoyed by other employees, unless this would be an 
undue hardship. 
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If I contract for a romottlng fines to develop a training course 
for ray employees* and the firm arranges for the course to he 
heM at a hotel that is inaccessible to one of my employees, am 
I liable trader the ADA? 

Yes. An employer may not do through a contractual or other 
relationship what it is prohibited from doing directly. You would 
be required to provide a location that is readily accessible to, and 
usable by your employee with a disability unless to do so would 
create an undue hardship. 



What are my responsibilities as an employer for making my 
facilities accessible? 

As an employer, you are responsible under Title I of the ADA 
for making facilities accessible to qualified applicants and em- 
ployees with disabilities as a reasonable accommodation, unless 
this would cause undue hardship. Accessibility must be provided 
to enable a qualified applicant to participate in the application 
process, to enable a qualified individual to perform essential job 
functions and to enable an employee with a disability to enjoy 
benefits and privileges available to otter employees. However, if 
your business is a place of public accommodation (such as a 
restaurant, retail store or bank) you have different obligations to 
provide accessibility to the general public, undo 1 Title m of the 
ADA. Title m also will require places of public accommodation 
and commercial facilities (such as office buildings, factories and 
warehouses) to provide accessibility in new construction or when 
making alterations to existing structures. Further information on 
these requirements may be obtained from the U.S. Department of 
Justice, which enforces Title DDL (See page 16), 
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Q. Under the ADA, can I refuse to hire an individual or fire a 
current employee who uses drugs illegally? 

A. Yes. Individuals who currently use drugs illegally are specifi- 
cally excluded from the ADA'S protections. However, the ADA 
does not exclude persons who have successfully completed or are 
currently in a r jjabilitation program and are no longer illegally 
using drugs, and persons erroneously regarded as engaging in the 
illegal u?e of drugs. 



Q. Does the ADA cover people with AIDS? 

A. Yes. The legislative history indicates that Congress intended the 
ADA to protect persons with AIDS and HTV disease from dis- 
crimination. 



Q. Can I consider health and safety in deciding whether to hire 
an applicant or retain an employee with a disability? 

A. The ADA permits an employer to require that an individual not 
pose a direct threat to the health and safety of the individual or 
others in the work-place. A direct threat means a significant risk 
of substantial harm. You cannot refuse to hire or fire an indi- 
vidual because of a slightly increased risk of harm to himself o» 
others. Nor can you do so based on a speculative or remote risk. 
The determination that an individual poses a direct threat must be 
based on objective, factual evidenc - regarding the individual's 
present ability to perform essential job functions. If an applicant 
or employee with a disability poses a direct threat to the health or 
safety of himself or others, you must consider whether the risk 
can be eliminated or reduced to an acceptable level with a reason- 
able accommodation. 
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Q. Am I required to provide additional insurance for employees 
with disabilities? 

A. No. The ADA only requires that you provide an employee with 
a disability equal access to whatever health insurance coverage 
you provide to other employees. For example, if your health 
insurance coverage for certain treatments is limited to a specified 
number r ar year, aH an employee, because of a disability, needs 
more than the specified number, the ADA does not require that 
you provide additional coverage to meet that employee's health 
insurance needs. The ADA also does not require changes in 
insurance plans that exclude or limit coverage for pre-existing 
conditions. 

Q. Does the ADA require that I post a notice explaining its 
requirements? 

A. The ADA requires that you post a notice in an accessible format 
to applicants, employees and members of labor organizations, 
describing the provisions of the Act EEOC will provide em- 
ployers with a poster summarizing these and other federal legal 
requirements for nondiscrimination . EEOC will also provide 
guidance on making this information available in accessible 
formats for people with disabilities. 

For more specific information about ADA requirements affecting 
employment contact: 

Equal Employment Opportunity Commission 

1801 L Street, NW 

Washington, DC 20507 

(202) 663-4900 (Voice) 

(800) 800-3302 (TDD) 

(202) 6634494 (TDD for 202 Area Code) 
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For more specific information about ADA requirements affecting 
public accommodations and state and local government services 
contact: 

Department of Justice 

Office on the Americans with Disabilities Act 

Civil Rights Division 

P.O. Box 66118 

Washington, DC 20035-6118 

(202) 514-0301 (Voice) 

(202)514-0381 (TDD) 

(202) 514-6193 (Electronic Bulletin Board) 

For more specific information about requirements for accessible 
design in new construction and alterations contact: 

Architectural and Transportation Barriers 
Compliance Board 
1111 18th Street, NW 
Suite 501 

Washington, DC 20036 
800-USA-ABLE 
800-USA-ABLE (TDD) 

For more specific information about ADA requirements affecting 
transportation contact: 

Department of Transportation 

400 Seventh Street, SW 
Washington, DC 20590 
(202) 366-9305 
(202) 755-7687 (TDD) 
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For more specific information about ADA requirements for 
tehcommunicatioas contact: 

Federal Communications Commission 
1919 M Street, NW 
Washington, DC 20554 
(202)632-7260 
(202) 632-6999 (TDD) 

For more specific information about federal disability-related tax 
credits and deduct i o ns for business contact: 

Internal Revenue Service 
Department of the Treasury 
1111 Constitution Avenue, NW 
Washington, DC 20044 
(202) 566-2000 



********* 

This booklet is available In Braille, large print, audiotape and elec- 
tronic file on computer disk. To obtain accessible formats call the 
Office of Equal Employment Opportunity on (202) 663-4395 (voice) 
or (202) 66*4399 (TDD), or write to this office at 1801 L Street, 
N.W., Washington, D.C. 20507. 
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SttSWCY: Equal Employment Opportunity 

Commission. 

ftCTlOir Final rule 

gy—MMW i On July 28 the 
Amc*rtc*n* Witts Dtsabditte* Ad (ADA) 
wss signed Into wtv Section ias of the 
ADA require* that the Equal 
Empkryrnent Opportunity Commissi an 
lEEOC) issue substantive regulations 
implementing title I (Employment) 
within one year of tht> dale of enact men I 
of the Act Pursuant to this mandate, (be 
Commission is publishing a new part 
t£30 to its reguiationa to implement title 
I and sections 3*2|. 3<3). 801. SG3. fiQBfe). 
50ft. SI a and ill of the ADA a* those 
sections pertain to employment. New 
part 1630 prohibiti discnml nation 
again*! qualified individuals with 
disabilities in all aspects uf employment 
■WWCTW1 BATt: July 28. \W2 
pom rmnam wonunoK ooktact: 
Eh*aheth M Thornton, Deputy Legal 
Counsel, (2UZ) atvvaft^ {voice), {202) 
663-7028 1 TDD) or Chrtsiupher G Bell. 
Ar ting Associate Legal Counsel for 
Americans With Disabilities Act 
Services. (202) 6B3-4679 {voice), (202) 
683- 7028. 

Copies of this final ruip and 
interpretive appendix may be obtained 
by calling the Oflrce of Communications 
and Legislative Affair* at {202? 863 -WOO 
Copws in alternate formats may be 
obtained froro the Office of Equal 
Employment Opportunity by calling 
1202) 86$ -43#B or {202) 863-438B | voter ) 
or |202}683 -W89 (TDD). The alternate 
Junpa<5 svRiJabie are. Large print, 
braille, electronic file on computer disk- 
find audlo-lapr 

SlfS)f*X*BaKVnVtSJV WPOMMTIOiC 

Rulemaking History 

The Commission actively solicited 
and considered public tomment in the 
development of part 1630 On August 1. 
7990, the Commission published an 
advance notice of proposed rulemaking 
1ANPRM), .V> PR SJ 192. informing the 
public (hat the Commission had begun 
{he process id developing substantive 
regulation* pursuant to idle I of the 
ADA and mvmng comment from 
interested groups and individuals The 
t .ofiOTfni penod rnded «n Augusf 31 
\990 In response to the AVPRM. the 
Commission received 558 t ttmmpnfs 
from uncius disability fight* 
organizations emplnVer setups, and 



individual*- Comments were also 
solicited at 81 ADA input rneefmgs 
conducted by Cornmiwion Md offices 
throughout the country More man 2400 
representatives from disability rights 
orgsniratinn* and employer groups 
participated in these meetings 

On February 2& 1981. the Commission 
published a notice of proposed 
rulemaking (NPRMJ. SB FR 8S7& setting 
form proposed pari 1630 Cor public 
comment. The comment period ended 
April 2a 1601. In response to the VPRM. 
the Commission received 697 timely 
comments from interested groups and 
individual*. In many instances, a 
comment was submitted on behalf of 
sevemi parties and represented the 
views 03 numerous groups, employers, or 
individuals with disabilities The 
comments have been analysed and 
considered in the development of this 
final rule 

OYen lew of Ragrdatkms 

The format of part 1030 reflects 
congressional intent as ex p res s ed in the 
legislative history, that the regulations 
implementtng the employment 
provisions cl the ADA be modeled on 
the regnlattans implementing section 504 
of the Rehabilitation Art of 1973. as 
amended, 34 CFR part 104. Accordingly, 
in developing part 1630. the Commission 
has been guided by the section SOS 
regulations and the case law 
interpreting those regulations 

If is the intent of Congress thai the 
legulaftons implementing die ADA be 
comprehensive and easily understood 
Pari 1630. therefore, defines terms nol 
previously defined m the regulations 
implementing section 504 of the 
Rehabilitation Act, snch as 
'substantially limits," "essential 
functions," and "reasonable 
accemmodatltm.'" Of necessity, many of 
the determination* that may be required 
by this part must be made on a case-by- 
case basis Where possible part 1830 
establishes parameters i« serve s* 
guidelines in such inquiries 

The Commission is also issuing 
mierpretiva guidance conc-urmntTy with 
the issuance of part 1630 in order to 
ensure thai qualified individuals with 
diss hi lit 5 es understand their rights under 
(his part and iu facilitate and encourage 
compliance by covered entities 
Therefore, part 183Q is accompanied by 
an appendix This appendix represents 
the Commission s interpretation of the 
issues discussed, and (he Commission 
will be guided by M when resolving 
charges of employment discrimination, 
The append ik addresses the major 
provisions of part 1830 and explains fbe 
major concepts of disability fights 
Further, the appendix tiles to ihe 



authority, such as the legislative history 
el the ADA and case taw interpreting 
section 604 of the Rehabilitation Act 
that provides the basis end purpose of 
the rule and tatejpretaftve guidance 

More detailed guidance on spedfk 
issues will be forthcoming in the 
Commission s Compliant* Manual. 
Several Compliance Manual sections 
end pubcy guidances on ADA issues are 
currently under development and are 
expected to be issued prior to the 
effective date of the Ad. Among the 
issues to be addressed in depth are the 
theories of discrimination, definitions of 
disability end of qualified indhichial 
with a disability; reasonable 
accommodation 3$d undue hardship, 
including the scope of reassignment, and 
pre-employment Inquiries 

To assist us in the development of this 
guidance, the Commissi on requested 
comment in the NPRM from disability 
rights organisations employers, unions, 
stem agencies concerned with 
employment or workers compensation 
practices, and interested individuals on 
specific questions about insurance, 
workers' compensation, and collective 
bargaining agreements. Many 
comment*™ npsponded to these 
questions, and several commenters 
addressed other matters pertinent to 
titos* areas. The Commission has 
cos. *id* red these comments in the 
development of the final rule and will 
continue to consider them as II develops 
further ADA guidance 

In the NPRM. I he Commission raised 
questions about a number of insurance 
misled mailers. .Specifically, the 
Commission ashed commenters k? 
discuss risk assessment and 
classification. The relationship between 
"risk'' and "cost." and whether 
employers should consider Ihe effects 
thai changes in insurance coverage will 
have on individuals with disabilities 
before making those changes Many 
comment en* provided Information about 
insurance practices and explained some 
of the considerations that affect 
insurance decisions, in addition, some 
comment ers discussed their e*p*nencea 
with insurance plans and coverage Ihe 
commentert presented a wide range of 
opinion* on Insurance related matters, 
and the Commission will consider the 
comment* as tt continue* to analyse 
these complex matters 

The Commission receivrd a large 
number of comments concerning 
inquiries about an individual * workers' 
compensation history Many employers 
asserted that such inquiries are job 
related and consistent with business 
necessity Severs! individuals with 
disabilities and disability njcht* 
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mgftft&attoftfi, botrpver. argued that 
such inquiries are prohibited pre- 
employment inquiries and are not fob 
related sod consistent w Kb business 
necessity. The Commission hns 
addressed this Issue in the interpretive 
guidance BsxMsnpanytrg S 183DT44«} and 
will discuss the natter further to future 
guidance 

There wu liltis controversy about the 
sabTHiaaiaci of medical Informs ikjo to 
m pg k s n' compensation offices A 
number of empicyere end employer 
group* pointed oat thd the workers 
compensation office* of many slates 
request medical taformation in 
connection with the odmtntstrshan ol 
•scond-injun fund*. Further they noted 
that the dtodoaere of medical 
mfonnation may be necessary to the 
defense el a workers' compensation 
claim. The Canuntssion hat responded 
to these comments by amending the 
m tefywfhrg guidance aoeampeaymn 
5 183(U4(b) This aaurndmeot discussed 
below, notes thai the submission of 
medical information to workers' 
compensation offtoee in accordance 
wit!) iteta workers' compensation taws 
is not inconsistent with f 183014(b) The 
Commiseioo will address this sres in 
greater dotal] and will discos* other 
issues concerning workers' 
compensation matters hi future 
guidances, tndodtng the policy guidance 
on pre-empJoymenf inquiries. 

With respect to coUettiva bargaining 
agreements, the Comntission asked 
commenterB to discuss the relationship 
between collective bargaining 
agreement! and such matters as undue 
hardship, reasj^nment to s vacant 
position, the determination of what 
conentules s "vacant" position, and the 
confidentiality requirements of the 
ADA The comment* thai we received 
reflected a wide variety of vim For 
nampie. somr cemmenters argued that 
j| would alwey? be an undue hardship 
for an employer to provide a reasonable 
accommodation that conflicted with the 
prcvtskHtfl of a coliecttvs bargaining 
agreement. Other caKumanters. however, 
argued that so accommodation's effect 
Qfl an Agreement should not he 
considered when assessing undue 
hardship Similarly, some c«mmrnier» 
stated that the appropriateness of 
reassignment 1p a vacant pc-sstmn 
should depend upon the provisions of a 
collective bargaining agreemenf while 
othert asserted thai an agreement 
cannot Until ibe nght to reassignment 
Many f,ommeniers discussed the 
relationship between an agreement * 
seniority provision* and an employer • 
reasonable accommodation obhtt.f*tu>n« 



In response to comments, (he 
Commission has amended | lfi30^nH3) 
to tnchtde "the terms of a collective 
bargaining agreement" is the types of 
evidence relevant to determining the 
essentia] functions of a position The 
Commission has made a corresponding 
change to the mterpretree guidance on 
( ISSO^oNsi In addition the 
Commission has emended the 
interpretive guidance on 1 1830.15(d) to 
note mat the terms of e collective 
bargaining agreement may be relevant 
to determining whether an 
araommodatkm would pose an undue 
hardship on the operation of a covered 
entity's business 

The divergent rtews expressed in the 
public comments demonstrate the 
coorptexity of oo^ploymrnt related 
issue* concerning insurance, workers 
compensation, and collective bargaining 
agreement matters These highly 
oomph?* issues require extensive 
research and analysis and warrant 
further consideration Accordingly, the 
Commission has decided to address the 
issue* in depth in future Compliance 
Manual sections and policy guidance* 
The Commissitm will consider the publk 
comments that H received in response to 
the NFRM as it develops further 
guidance on the application of title 1 of 
the ADA to these matters 

The Commission has also decided to 
address burdens of -proof issues in 
future guidance documents, including 
the Compliance Manual section cm the 
theories of discrimination Many 
comment er* discussed the allocation of 
the various burdens of proof under title 1 
of the ADA and asked the Cornnussico 
to clarify those burdens The comments 
tn this area addressed such matters ss 
determining whether s person is a 
qualified individual with a disability. Job 
rpialccbiFse and business necessity, and 
undue hardship. The CommissKm wilt 
corunder these comments as if prepares 
further guidance in this area 

A discussion of other simuflcant 
comments and an a* pis ant inn of the 
changes mad* in part IftSO since 
pubUcAtJon of the NPRM follows 

Sectioo-hy -Section Analysis of 
Comments and Revisions 

Hai tian 1830 1 Purpose, Apph\:obthty. 
artd CitnstntcliOP 

The Commission has made a Jpt.hmt.ai 
correction to | 1830 1(a) by adding 
srction 5tifi|e) lo the list of statutory 
provisions implemented by tht* P*ri 
Section Wftjcj of the ADA provides thai 
the failure lo receive technical 
dMHUm/ from the federal agent »e# 
that administer the ADA i» nm a 



defense to failing to meet the obligation* 
of Mis L 

Some ooeBmcnters asked the 
Commission to note that the ADA does 
not preempt state cteima. such as state 
tort claims . that confer greater remedies 
than are available under the ADA. The 
Commission has added a paragraph to 
that effect to the append* discussion of 
4 fi 1630. 1 |b) and (e|. This interpretation 
is consistent with the le&tsiafive history 
of the Ad. See H H Ren. Mo 48S part S. 
101st Con*. 2d Seas ®-*D (18901 
(hereinafter referred to as House 
judiciary Report) 

tn addition, the Ccrmmission has made 
a technical amendment to the appendix 
discussion to note that the ADA does 
not automatically preempt medical 
standards or safety reouirements 
established by Federal law or 
regulations. The Commission has also 
amended the discussion to refer to a 
direct threat that cannot be eliminated 
"of reduced" through reasonable 
flcccmmodaOan This language is 
consistent with the regulstttry definition 
of direct threat (See S 1630 2fr). below ) 

Sect fan l&xu Definition 

StxUfvn 18X1%?)! Pfivsfca! or Mental 

(mpatrmept 

The CAsnmtssirm has amended the 
interpretive guidance accompanying 
S 1 830.21 h J to note that the definiitun of 
the term ' impairment" does not include 
characteristic predispoaltHin lo illness or 
disease. 

In addition the Commission has 
specifically noted m the interpretivp 
guidance thai pregnancy is not an 
impairment This change responds to the 
rromerovs questions that the 
Commission has received concernins 
whether pregnancy tn a disability 
covered by the ADA Pregnancy, by 
itself, is not an impairment and »« 
therefore not a disability 
Section lf&02f}f Suh&tmtwlly Lmifs 

The Commission has revised the 
interpretive guidance accompanying 
5 1880 2ffJ !o make clear that the 
determination of whether an impairment 
substantially limits erne of more major 
hit activities is to be made without 
regard to the availability of medicines 
assistive devices, or other mitigating 
measures This interpretation «s 
consistent with the legislative history of 
the ADA See S, Rep No. 1t& 101st 
Cong.. 1st Seas 23 (hereinafter 
referred to as Senate Report!, M H gap 
No 48S part 2, 101st Cong . 2d Scs« f»2 
{1990) (hereinafter reJerred to as House 
Labor Report 1 flouse Judiciary Report at 
28 The Commission has also revised the 
r samples tn the third paragraph of this 
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section's g ui danc e- The example* now 
focus os lee. tfidtaiduAl 6 capacity to 
perform major kfo activities rather than 
BD the pi usance or sbcCQCQ of mitiga ting 
nrassure*. These revunone respondto 
commssQis ftwB dbMhufar rights gjpotnya, 
which jw p conceit nod that the 
rfisi iiKlnn mv y dd be fniscoostrued to 
exclude from ADA coverage individual! 
with disabilities who function weU 
b wn of as s istiv e devtae* or otiser 



In as Bwdnwi to the p a rag raph 
u^uuMufa og *h* factors to con«$oer when 
detnuiiuing whether an impsUrnteal Is 
substantially banting, the Commission 
has provided a second example of an 
ttHpainnem's "impact* Tbuj example 
notes that a trsuma&e bead injury s 
affect os cogniavf functions is the 
•^aaiBcf ' of that impairment 

Many coHimentcrs sddreatrd the 
pr ovisions concerning the deficit tan of 
sg pstgnti a l ly hmtt*~ with respect to thf 
major Hfs activity of working 
If HOOJJj^S}) Souse employers 
geocmilv supported the definition but 
argued mat H should ire appltod 
riarrowly Other employers argued that 
the defhutton is too broad. Disability 
rights group* and individuals with 
disabilities, on the oilier hand argued 
that the definJttoo is too narrow, unduiy 
limits coverage, and places an onerous 
burden en individuals seeking to 
establish that they an? severed hy the 
ADA. Thf Commission has responded to 
these comments by making a number of 
d&rilktttione in this area. 

The ConanJsaiofl has revised 
| 1630.2^838*1} and the accompanying 
mteforeflv* guidance to note thai the 
listed factors '•rosy" be considered when 
deternUrUng whether sn individual is 
substantially limited m working This 
revision clarifies that the factors sn? 
relevant In. but are not required 
elements of. a showing of a substantia! 
^imitation In working. 

Disability rights group* asked the 
Commission to clarify that 
"substantially limited rn working" 
applies only when an individual is not 
subsist HslJy limited in any other major 
life activity In addition, several other 
common fcers Indicated confusion shout 
whether sod when the ability to work 
should be considered when assessing if 
en individual has a disability In 
response to these comments, the 
Commission has amended the 
interpretive guidance by addtng a new 
paragraph dan lying the circumstances 
unflW which one should determine 
whether sn Individual :« substantially 
limited in the major life activity of 
working. This paragraph makes clear 
that a determination of whether sn 
individual >j substantially hmitvd m »hr 



ability to wort should be mede tmfy 
when the individual is not disabled in 
any other malar tile activity Thus, 
iadivtduais need not establish thai they 
are substantially limited is working tf 
they already have estab&shed that they 
are, have a record) ot or are regsidvd ss 
beta* irubetantiuliy United in timither 
mu^cf Ufa activity 

The proposed Interpretive addanoe to 
this area provided an example 
concerning s surgeon with a slight hand 
impairment Several coouneoters 
expressed coucsro about this example. 
Many of these oomgwrts tntBostod that 
the example confused, rather than 
clarified, the matter. The Cosnuisstoa 
therefore, has deleted this exomnfe To 
explain further the application of the 
••sobstantieiry hmJteJ in «ror)dng M 
concept, the Co mmission has provided 
another example (conc ernin g a 
commercial airline p&>t) in tiw 
interpretive guidance. 

In addition, the CcmmJasioo has 
danfted that the terms "numbers and 
types of Jons" {see I ieSOJZUg*R«HB|) 
and "numbers and types of other jobs" 
(see y lasaJUHSHUHCj! do not require 
en onerous evidentiary sho wing- 
in the proposed Appendix, after the 
inte r pre tive guidance accompanying 
g 16302(11. the Costmiss4on included a 
discussion entitled "Frequently 
Disabling Impairments ** Many 
common ters expreesed concern about 
this discussion, in response to these 
comments and to avoid confusion, the 
Commission has revised the discussic-i 
and has deleted the hat of fre qu ently 
disabling impairments. The revised 
discussion now appears in the 
interpretive guidance accompanying 

Serljon 1830 %!} Is Regarded at 
tfarmg jSucA an fmppsmtftpt 

Section 1630 3 J P! has been chan^d 
to refer to "a substantially limiting 
impairment" rsthef then "such sn 
impairment This change cknhea thai 
an individual meets the definition of the 
term disability" when a covered entity 
treats the individual as having a 
substantially limiting impairment That 
is, ft 1830^211)15) refers to any 
substantially limiting impairment raihar 
than just to one of the Impairments 
described in §§ ft) of |2) 

The proposed interpretive guidance on 
$ 2630,2*1) stated that, when determining 
whether an individual is regarded as 
substantially limited in working "it 
should he assumed thai all similar 
employers would apply the &am& 
encJusionary qualification standard thai 
the employer charged with 
discrimination has used " The 
Commission tppctfif.ally requested 



i ifiHiiiftesrl os this proposal, and *^^* w y 
cotamenters addressed this issue^The 
Cmiim *« «i o n has decided to eliminate 
this ae s suB pttoii and to revise the 
interpret! f'P guidasoe. The guidance now 
e np l a i n s ffiat an IndJridual meets the 
"regarded as" pstft of the deftnitioij of 
disability tf he or she caa show that a 
covered entity made an employment 
decision because of a peroeption of a 
disability based on "myth, fear, or 
stereotype" This is cansistent with the 
legislative history of the AOA See 
House jodiciary Report at 30. 

Section itt$0£(m) QttaUfted IndivtduaJ 
Wfih o Disability 

Under the proposed pert !83& the first 
step in ifatennnrtna whether an 
individual with a disability is a qualified 
tndivtdnaJ with e disability was to 
determine whether the individual 
"satisfies the requisite skill experience 
and education requirements of the 
employment position" the individual 
holds or desires Many employers and 
employer groups asserted that the 
proposed regulation unduly limited Job 
prerequisites to skiil. experience, and 
education requirement* and did not 
permit employers to conrider other job- 
related qualification* To darify that the 
reference to skill experience, and 
education requirements was not 
intended to be an exhaustive list of 
permissible qualification requirement^ 
the Cosnmission has revised the phrase 
to include "skill, experience, education, 
and oth^r Job- related requirements.'' 
This revision recognises that other types 
of Job-related reqidrements may be 
relevant to deterrainins whether an 
individual Is qua lifted for a position 

Many individuab with disabtlities and 
disebUiry rights groups asked the 
Commission to cmpfcss&e that the 
determination of whether a person ta * 
qualified individual with a disability 
must be made at the time of the 
employment action in question and 
cannot be based on speculation that the 
individual will become unable to 
perform the lob in the future or may 
cause increased health insurance or 
workers' compensation costs The 
Commission has amended the 
interpretive guidance on % 1830 21m! to 
reflect this point This guidance! is 
consistent with the legislative history «f 
the Act Sea Senate Report at 2ft, House 
labor Report at .W lift. House judiciary 
Report at 34 71 

SeclMfl tB3Q2(n) F&sentiat function* 

Many employers and employer groups 
objected to the use of the terms 
primary ' and "intrinsic «j thr 
definition ai essential functions To 
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avoid ocmfcaiisn about the nw rnhy of 
"prtsasry*' and "Intrissic," the 
Ca&satatoa be* deleted these terms 
from &a defection. The Brsl ifgafcrKon 
defin es etienftftl ft s Bctto ae ** 
"fc&dfismtd Job date*" sod Botes thai 
essential fc»cttos» do oot rndude the 
flatted fwcQoat of a p o siti o n . 

The proposed mirrprelrve guidance 
«manjKsymg t IMfcSnHSBH) noted 
that ooeof the factors ta determining 
whether a fessclfasa it essentia} It the 
Hu o a bar of ercplnyBcs available to 
p e tfaai a Job fanctign or atacgnj wftaoi 
the y e rfftHMflC B of that fttocthm can be 
a ttributed The propped aadanoe 
mUdtmA thai Hfc** may be a factor 
etther because the total number erf 
enafrrysjej U lew, or becsose of tbe 
fluctuating demands of tb* haste e st 
opvritftoBt," Seta* euipkiyesi and 
empkryer grosps expres s ed concern that 
titolar^gus^ could oe totw rpf H ad at 
requiring an MMMgari of whether a 
tab function could be distributed among 
all empkryre* in any Job at as* level 
Tba CoBBntofioM h— attended the 

Hptivc guidance on this factor to 
tba) & factor refers oeJy to 
rtisn assess "evaitabl*" 
exspsoyvss 

Section tsaa^nJtS} Uais several kind* 
of evidence thai are relevant ts 
de t er mini ng whether a peatksJsr job 
faachon t* eesantial Some employers 
and onion* asked tba Comasisskio to 
ppcogjiis* that coAleetrve bargaining 
agre e m e nt* may help to identify a 
postttoo'e essential rn nc H oaa In 
response to these comments, the 
Onairnssten bat added *1t)be term* of a 
celiac**** bergaiaing s^reemsnr to tba 
Usi. gn addmon, the C ot mn iaatao baa 
sjBsoded tba interpretive guhianc* to 
note tpecifkatty that tbie type of 
evidence it relevant to the 
determination of essential functlona 
ThJa addiboo it consisteflt with the 
legislative bittory of the Act See Senate 
Report at %Z House Labor Report at 63 

Proposed S 1630uZJaJf 3} referred to tbe 
evidence on the list as evidence "that 
may be considered in determining 
whether a portrcoJsr fmtctron it 
ettentisJ ' The Commission bs* revised 
this section to refer to evidence "sT 
whether a particular function is 
essential. The Commission made thit 
revtsioo in response to concerns abool 
tbe meaning of tbe phrase "may be 
conAidered." In that regard, tome 
commenters quetboned •vbetner the 
phrase meant that some of the lifted 
endence might not be woaldered when 
determining whether a function I* 
es&antiaJ to a position Th># irvipion 
clarifies that a I J of the type* of evidence 
on (he Hit. when available, are relevant 



to the detercatawtian of a pgeJfta»'a 
essentia] foncttont. A» the &»3 nde and 
in ^jyr et J ve fluidaPoe malw ckw. the Hat 
is sot as ««cha»*tr*e Stt of afl typea of 
reierast esfctenoe. Other types of 
available evidence may alto be relevant 
to the dstemtestiaa. 

Tbe Ci 1 """Hi t ff n bat amended tbe 
interpretive gnfcLasca eanosnfam 
1 16S0u2*oH3HU} to make deer that 
oovered enrittes are nod required to 
develop and metntaia written fob 
deacr^tiooSv Such Job descriptions are 
relevant to a d ejetfpb Mtten of a 
position's ettenttel fasctiona. but they 
are not rscnJred by part 1SS0. 

SeveraJ coros^eixters eogsested (bat 
the Commission establish a rebuttable 
nretampttoo to favor of the empioyer's 
jnogamist o on c OTrng what roncticrw are 
esasntial The Conrnission bat not done 
to On that point tbe ConsnJeelon notes 
that the Boote Committee on the 
Judiciary igjecrnoefly rejected en 
aasendment that woold cave created 
etich a presnmptton. See Moose jvdfciary 
Report at »-H. 

The leal peregreph of tbe interpretive 
guidance on | lfiaOL2(n| notes that tbe 
inqaby into whet oonatitvtes a poaitioo's 
eaaettttal hmcnoBS it not intended to 
second gnats an employer's bestoeta 
Judgment regarding production 
Blanderda, whether qualitative or 
quantitative, tn retponae to several 
comments, the Commission has revised 
this paragraph to incorporate en applet 
of quebta tivc production sianderds. 

Section lSSOJfuJ Heosoaabh 
Accommodation 

Tbe Commiasion has deieted the 
reference to undue hardship from the 
definition of reasonable 
scjcosmiodation This b e technics! 
change reflecting mat undue hardship is 
a defense to, rather then en aspect of. 
reasonable accommodenon As some 
commeoters have noted a defense to a 
term should not be pan of tha terra's 
definition Accordingly, we have 
separated the concept of undue hardship 
from the defmiueo of reesonabie 
accommodation. This change does nut 
afreet the obi tg* items of emptoyore or 
the rights of individuals with 
disabilities Accordingly, a covered 
entity remains obligated io make 
reasonable st^co mmo daUon to the 
known physteal or mental limitaf tons oi 
an otherwise quaUfied individual with a 
disability unless to do so would impose 
an undue hardship on the operation of 
the covered entity s business See 
} IfiSO.R 

With respect io j JeS0 2|o)iiHn ^'^<" 
commeniers enpressed roniusion stxmf 

use of the phrase "quaiifitni 
tndividual wtih a diseb*liiy " In thai 



regard they noted that the phrase has a 
tpecifk definition coder mm pari (tee 
| iSSO^ro)} and questioned whether en 
individual must meet that definition to 
request an accoaaawdettos with regard 
ts die app&cattee process. The 
C^Mkm hat aabatrtttted the phrase 
"quaMed appthsaol with a dtesbdity~ 
for -qaollSed Individual with a 
disability - Thit change ciartfiet met tm 
indrvhrnai with a disability who 
requests a reesonabie scconunodabon 
to nsrttdpare m me application procosa 
must be eligibk nab/ vrtm respect to tbe 
application process. 

The Commissi on baa modified 
| les&jqoglHttiJ to state that 
restonable nraxtcjmodntHni atdudes 
roodificaOons or edjustments that 
enable empl o y e e s with disabilities to 
enjoy benefits and privileges tba! are 
"equaT to irather than "the asme" asj 
tbe benefits and privileges thai are 
enjoyed by other employees. This 
change da rifles that such modifications 
or adjustments siusl ensure that 
mdivkhsalt with disabilities receive 
equal access to the benefits and 
privileges afforded to other employees 
bet may not be abb to ensere thai the 
individuals receive the same results of 
those benefits and privilege* of 
precisely the seme benefits and 
privileges 

Many «mmemers discussed whether 
the provision of daily attendant care is a 
form of reasonable accommodation 
Employers and employer group* 
asserted that reasoosblfl 
acraHnmodatton does not include such 
assistance Disability rights group* and 
tndMduaJs with disabilities, however, 
asserted that such assistance is a form 
of reasonable accommodaUon bui thai 
Ibis pert did not make thai clear To 
clarify the exien! of the reesonabie 
accommodation obligation with reap**" 1 
lo daily attendant care, the Commission 
has amended the imrrpretivt? tandence 
or* $ ! 630-3 o} io make clear thai H may 
be a reesonabie accommodation *o 
provide personal assistants io help with 
specified duties rel<M«d lo the Job 

The Commission also has amended 
the interpretive guidance to note thai 
allowing an individual with a disability 
io provide and use eqaipment. aids, or 
service* that an employer is ooi 
required to provide may also be e form 
of reasonable arcomniodaijon Some 
individuals with disabilities and 
disability rights group* stked fhs 
Commission ty make this clear 

The interpretive guidance polnU noi 
that reasonable aiMmunod^tion may 
mt-lude making non work areas 
itccsasiblp to individuals hMR 
dissbihiies Mmiy comoienlers sekrd 
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the Cozmmst&os is teduds rest rooms in 

the ffltnmptffl of SOCSBSibic flICSl that 

may be required as reusonsbifl 
p^irnfrKCT ^ orf^ttwy^ Ib response Co those 

("'flttP ITf tt H. the f^"Tn*l # S^ n Tl tN*fl flddi ffd 

rest rooms to the wytoa 

!n tftpowe to ether comments, the 
Commixstoxi has added a pernsreph to 

the goidVOGe CUOC8X (Siting job 

re*trucUna$ as a farea of roseotiable 
a ff c arnffi odfltioa, The mew paragraph 
notes that Job restructuring may mwtve 
chitting wtae or bow ftp mentis] 
function is perforand, 

Sem»i oonanenten asked tb* 
CfflmwiwHw to provide additional 
gssdance concerning the reasonable 
acccsnmodstioq of rs«**i8njj*ent to a 
v scant position, Secdfkslly, 
oommenfers asked die COBWderioa to 
clarify how lose an employer mus) wait 
for a vacancy to arise when considering 
reassignment and to espials whether (be 
employer la required to maintain the 
salary of so todivtdual who is 
reassigned from a higour-ptaytog position 
to a tower-paying one The Commission 
has amspded the discission ol 
reejisigoment to refer to reassignment to 
a position that if vacant 'Within a 
reasonable amount of time * * * in light 
of the totality of the ctrtamjatances," to 
addition, die Ckmnnisskm has noted that 
an employer I* not required to maintain 
the salaries of reassigned mdivtdv A9 
with disabibties if i! does cot maintain 
the !«vbri<Tfl of individual* who are not 
disabled 

Section IS&XJfp) Undue Hetidkbtp 

The Commission ha* substituted 
"facility" or "facilities" to* "site." or 
"slfes" to fi l6S0.2ipH2) and has deleted 
the definition <rf the term "aire" Many 
employers and employer group* 
expressed concern about the uae and 
meanly oJ the tens "sits.' The final 
reguladon a use of the terms "facility" 
and ~fsciliti«e - is consistent with the 
lorttfoage of the statute 

The Coanm U e to a has amended the lest 
paragraph of the" interpretive guidance 
snrnmpenytog f lsspigp} to note that, 
when the coat of a requested 
accommodation would result m an 
undue hardship and outside funding is 
not available, an (ndlnans? with a 
disabliiiy should he given the option of 
paying the portion of the coat that 
constitutes on undue hardship This 
amendment is consistent with the 
legislative history of the Act. Bee Senate 
Report at 3& House Labor Report a! 68. 

Several employers and employer 
groups asked the Commission to p\pand 
the list of factors to be considered when 
determining if an aixoounodattan would 
impose an undue hardship on s covered 
entity by adding another factor The 



relationship of an accommodation a coot 
to the value of the position at issue, as 
raecssred by the condensation paid to 
the holder of the posrtton. Congress, 
however, specifically refected this type 
of factor. See How Judiciary Report at 
41 (noting that the House Justiciary 
C omadtt ea rejected an amendment 
proposing that an eooommodation 
costing more than ton percent of the 
rmtpioyee's salary be tested as en 
undue hardship!- The Conxmisston, 
therefore, has not added this to the list. 

Secttw t&OJtqJ Quojificatkm 
Siortdords 

The Cosnousaton has deleted the 
reference to direct threat from the 
definition of ooalification standards. 
This fovtsJon hi consistent with die 
revisions the Commission has made 
H iflsaio and 1830.15(b). (See 
discussion below I 

Section fSS&Sfr} Direct Thrvot 

Many disability rights groups and 
individuals with disabilities asserted 
that the definition ol direct threat should 
not include a tgfe reno e to the health or 
safety of the individual with a disability 
Tbey expressed concern that the 
reference to "risk to self' would result in 
direct threat determinations that are 
based on negative ste r eotyp es and 
paternalistic views about whet is best 
for individuals with disabilities 
Alternatively, die comment*** asked the 
Commission to clarify that any 
assessment of risk must be based on the 
individual's present condition and not 
on speculation about the todividuflrt 
future condition. They also a sited the 
Commission to specify evidence other 
than medical knowledge that may be 
relevant to the determination of direct 
threat- 

The final regular cci retains the 
reference to the bet life or safety of the 
individual with a debility, As the 
appendix notes, this is consistent with 
the legislative history of the ADA and 
the case taw interpreting section 90* of 
the Rehabilitation Act 

To clarify the direct duvet standard, 
the Commission has made four revisions 
to $ iSSOJflrl, First, the Commission Has 
amended the Bret sentence of the 
definition of direct threat to refer to a 
significant risk of substantial harm thai 
cannot be eliminated "or reduced'' by 
reasonable a^csnmodahon. This 
amendment clarifies that the nsk need 
not be eliminated entirely to fall below 
the direct threat definition; tnitead. the 
risk need onJy be reduced to the level at 
which there no longer exists a 
significant nsk of substantial harm in 
addition, the t Commission h^s rephrased 
the second sentence of § tft30i^r> fo 



clarify that an employer's direct threat 
f(yj*iard must appiy to all UrdivtohiAi* 
m, t fust to tedrsidwda with disabilities. 
Further, the Commission has made dear 
that a dined threat determination most 
be based en "an fndivwhiahwd 
aseeesmeol of the individual's present 
ability to safely perform the essential 
functions of the fob," litis clarifies that 
a determination that employment of an 
tndivtduaJ would pose a direct threat 
must involve an jndividuaiuced inquiry 
and must be based on the tndHrtduaTs 
current oanshtKm hi addition, the 
(kmmtisston has added "the Imminent*? 
of the potential harm" to the list of 
factors to be oooaklBrsd when 
determining whether esnptoymer J of an 
individual would pose a direct threat. 
This change clarifies that both the 
probability of harm and the Imminence 
ol harm are mtovanl to direct threat 
determinations. This definition of direct 
threat ia consistent with the tegiajnthro 
history of the. Ad. See Senate Report at 
27. House labor Report at 
House Judiciary Report at 45-tfi, 

Further, the Commission has amended 
the interpretive guidance on $ 1850-Hr) 
to highlight the individualised nature of 
the direct threat assessment- In addition, 
the Commission has cited examples of 
evidence other than medical knowledge 
that may be relevant to determining 
whether employment of as individual 
would pose a direct threat, 

Sect/on 16S&J ExcxpLim* to the 
Defmittom of "Disv&hly " ami 
''Qua lifted Individual Wsih a 
Disability" 

Many comment art asked the 
Commission to darify that the term 
rehabilitation program" includes self 
help groups. In response to these 
comments, the Commission has 
amended the hiterpretive guidance in 
this aree to include a reference to 
prolesalonaUy recognised self-help 
programs. 

The Commission has added a 
pars graph to the guidance on % 1630.3 to 
rwte that individuals- who are not 
e«d tided under this provision from the 
definitions of the terms "disability" and 
' qualified individual with a disability" 
must still establish that they meet those 
definitions to be protected by pert 1630, 
Several employers and employ er group* 
asked the Commission to clarify that 
individuals are not automatically 
covered by the ADA simply because 
they do not fait into one of the 
exclusions listed to this section 

The proposed interpretive guidance on 
I 1630 3 noted that employers are 
entitled to seek reasonable assurances 
thai an individual is not currently 
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Kngagmg m the tUogal use of drugs. In 
that regard, the guidance stated it Is 
essential that the individual offer 
evidence. such m a drug test, to prove 
thai he of she It not currently engaging" 
Id such us* Many commetiters 
interpreted this gtihianc* lo require 
individuals to come forward with 
evidence even tn the absence of a 
request by the employer The 
Cosmussion has revised the interpretive 
guidance to clarify that such evidence 1» 
required oftly upon request 

Section Conttoctuol or Other 

Arronnemeni* 

The Cossssta&n has added a 
sentence to the first paragraph of the 
interpretive guidance on ft to 
darify that this section has no imped on 
whether rase to a covered entity or 
ampioyw as denned by 5 18302- 

The proposed interpretive guidance on 
contractual or other reUtkmsnJps noted 
that $ 18306 spotted to parties on cither 
side of the relationship. To illustrate thii 
point the guidance sleted that "a copier 
company would he required to ensure 
the pronsion of any reasonable 
eixoaunocbtioo nec«****y to enable its 
copier service repr e se ntative with a 
disability to service a client's machine." 
Several employers objected to this 
example. In that reaped the 
commenters argued that the language of 
the example was too broad and could be 
interpreted as requiring employers to 
make all customers premises acceeaible. 
The Commission has revised this 
example to provide a clearer, more 
concrete Indication of the scope of the 
reasonable accommodation obligations 
in this area 

In addition, the Commission has 
clarified the interpretive guidance \<y 
noting that the existence of a 
contractus! relationship add* no new 
obligations "under this p.irt " 

Section 16SQJ flehtkuvihip tv 
Association With en individual With a 
Disability 

The Commission has added the 
phrase "or o therwise discriminate 
againsT to t tfiJOA This change 
ciarrfie* thai harassment or any oth«f 
form of discrimination against a 
qualified bvtividtial because of the 
known disability of 8 person with whom 
the mdrvidyai has a relationship or an 
association is also a prohibited form of 
discrimination 

The Commission has revised the first 
sentence of the interpretive guidance to 
refer lo & person's relationship or 
association with an Individual who has 
a known' disability. Thi* revision 
makes the language of th* mierpr*n*« 
guidance consistent with the languag* of 



the regulation. In addition, to reflect 
current prefer red terminology, the 
Commission has substituted the term 
"people who have ASDST for the term 
"AIDS patients " Finally, the 
Commission has added a paragraph to 
clarify thai mis provision applies to 
discrimination in other *tnployment 
privileges and benefits, such bs health 
insurance bent-fits 

Section 16Sa8 Net hkxkitig Rm&oiusbk 

Section iBSCSfc) provide* thai fa] 
covered entity shell not be excused from 
ths requirements of thts part because of 
any failure to receive technical 
assistant* ' * V Some employers 
asked the Commission to revise this 
section and to state that the failure to 
receive technic*! assistance is s defease 
to not pro. ling reasonable 
ecoommodabon. The Cosnmissjon has 
not made the requested revision. Section 
lfi3a$c| is consistent srith section 
S0$c) of the ADA. which states that the 
fail arc to receive technical assistance 
from the federal ageneie* that 
administer the ADA does not exutse a 
covered entity from compliance with the 
requirement* of the Ad- 

The first paragraph of the interpretive 
guidance accompanying f 1630 # notes 
that the reasonable accommodation 
obligation does not require empkryars to 
provide adjustments or modifications 
that are primarily for the personal use of 
the individual a disability. The 
Comraissmn has amended tme guidance 
to darify that employers may be 
required to provide items that are 
customarily personal-use items where 
the items are acedficaily designed or 
required to meet Job-related needs. 

In addition, the Commission has 
amended the interpretive guidance to 
clarify thai there must be a nexus 
between an mdMduai's disability and 
the need for eooommodatton Thus, the 
guidance notes that an individual with a 
disability Js "otherwise qualified** if be 
or she i» qualified for the (oh except 
that, "because of the disability.'* the 
individual needs reasonable 
accommodation to perform the essential 
fractions of the fob- Similarly, the 
guidance notes that employers are 
required to accommodate only the 
physical or mental Limits two* ^resulting 
from the disability** tbnt are known to 
the employer 

In response to cor^mentere requests 
for clarification, the Commissi on hes 
noted that employer? may require 
Individuals with disabilities to provide 
documentation of the need for 
reasonable accommodation when the 
need for a requested accommodation »• 
nof obvious. 



In addition, the Commission has 
amended the last paragraph of tne 
interpretive guidance on the "Process of 
Determining the Appropriate 
Reasonable Acct*mnxxUtiaa'' This 
omendmenl clarifies that an employer 
must consider allowing a» individual 
with a disability to provide bis or her 
own s*xxwnmod*ticn if the individual 
wishes to do so. The employer. bwevsT. 
may not require the individual to 
provide the accomodation. 
SdcUWlSSaW QualiftcctKW 
Standard* Teete. and Otiter Selection 
Criterie 

The Commission h*s added the 
phrase "on the basis of disability' to 
| 1830, 10(a) to darify that a selection 
criterion that la not lob related and 
consistent with business neoesaity 
violates this section only when it 
terser * out an Individual with a 
disability (or a okas of Individuals with 
disabilities) on the basis of diaabihty 
That is. there most be a nexus between 
the exclusion and the disability A 
selection criterion that screens out an 
individual with a disability for reasons 
that are not related to the disability 
does not violate this section The 
Commission has made similar changes 
to the mterpretive guidance on this 
section 

Proposed 5 IfiSUOtb) stated thai a 
covered entity could use as a 
qualification standard the requirement 
thai an individual not pose a direct 
threat to the health or safety of the 
individual or others Many individuals 
with disabilities objected to the 
inclusion of the direct threat reference tn 
this section and asked the Commission 
to clarify that the direct threat standard 
most be raised by the covered entity as 
s defense, in that regard, they 
specifically asked the Commission to 
move the direct threat provision from 
1 1830.10 {miaiiflcatkm standards) to 
$ 1630 is {defenses'- The Commission 
has deleted the direct threat provision 
from £ 1630.10 and has moved it to 
$ 1630.15 This is consistent with section 
103 of the ADA. which refers to defenses 
and states (is section 10^b]] that the 
term "qualification standards'' may 
include s requirement that an individual 
not pose a direct threat 
Section iSSO. V Admiiuslrauvti of 
Teett 

The Commission has revised the 
interpretive guldsnce concerning 
| 1630.11 to clarify that a request for an 
alternative tost format of other testing 
acc-«nmodalion generally should be 
made prior to the administration of the 
tact or as soon a* the individual with a 
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dtoajtrittty becomes swam of the need for 
soconsrrsjdstien. In adds ben. the 
Coamdfanon has amended the Lasl 
paragraph of ths guidance an this 
section to oats that an employer can 
require a written test of ad applicant 
vdfcdysknda tf the aiahty to read If 
"the sail] the teal to designed to 
njeasare." This httflaay to consistent 
with the regulatory language, which 
raters to the skills a test purports to 
measure, 

Some osnsaeoiers noted that certain 
tests ere drxtgrtrd to measure the speed 
with which so appocao! p erform* ■ 
function Ic resp o n se to these oomtagnta 
the Coioattoaioc hat amended the 
mtarprehv* guidance to slats that en 
employer may require so applicant to 
complete a teat within a specified time 
tram$ tf fpeed if one of the skills beta* 
teeled 

lo response to coounentj, the 
Comnttostoa has em en d e d the 
mterpretire guidance aooac^psmlng 
i 163ai4{s} to clarify that employers 
may Invito applicants to request 
eocomsjodatkms (or taking tests {Bee 
ft lssai^s), below ) 

Section 383a II ftetoJfvUon and 

The CoBimlseion has amended 
1 1830.12 to clarify that this section also 
prohibits harassment 

Section tiSS0H3 ftahibttod Medical 
Examinations and Irtquirie* 

In reapooae to the Commission's 
Tuques t for oosBOMKit on certain workers' 
owBpeaastkjn matters, many 
comasanters addressed whethe r a 
covered entity may ask applicants about 
their history of workers' compensation 
claista. Many employer* sod employer 
fpoups argued that an Inquiry about em 
indlvtctoari worksr*' compensation 
history to fob related and consistent 
with business necessity Disability rights 
poops and Individuals with disabilities, 
however, assartsd that such an too airy 
could disclose the e^Uteoc* of a 
disability m response to comment* end 
to clarify this matter, the Comeaisskjo 
has am«oded the interpretive guidance 
sccofopanytng | iRSO.i$a} The 
araen<hswjrt states that an empioyer may 
mrt tnfpitpf about an Individual's 
workers' compensation history at the 
prsseffsr stage- 

The Commtaeioa has made a technical 
change so ft ifiSOiafb) by deleting the 
phrase "unless the examination or 
iBouiry to shown to ha fob' related and 
consistent with basinet* neceasfty*" from 
the section This change does not affect 
the substantive prov isi on s of 
ft iftMuafb). The (^Mnmissinn h« 
mcorpor&ted the Job-relafednea* *nd 



bushie**va*oe**tty reqidremeni into a 
new ft which clarifies the 

scope of permissible anamination* or 
inquiries of employee*. fSee ft l6S0.t4|cl. 
below.) 

Section MedjeaJ Examinations 

and Inqiurwe Specifically P&nwHed 

Sectxm 1680.1440) Acceptable Pith 
employment Inquiry 

Proposed ft l63Q.14Ja) stated that a 
covered entity may make pre 
empkrymerrt inquiries into an applicant's 
ability to perform Joh-reJoted function*. 
The brtSTpteffva guidance scooamanying 
this section noted that an employ ft may 
aak an tndirtdn*! whether he or she can 
povform a too frascttoo with or without 
reasonable eccmtBodetknL 

Many employers asked the 
Commission to provide eddlnonaJ 
guidance in this area. Specifically, the 
commenters asked whether an employer 
may ask how an individual will perform 
a Job function whan the individual 1 a 
known disability appears to wterfens 
with or prevent performance of Job- 
related functions. To clarify this matter, 
the Commission has amended 
1 18Sn*4e} to state that s covered 
entity "may ask an appJkan! to describe 
or to demonstrate how. with or without 
reasonable a^ommodation, the 
applicant will be abte to perform job- 
related functions." The Commission has 
amended the interpret! re guidance 
accompanying ft 1630.14(8) to reflect this 
change. 

Many commenters asked the 
Commission to state thai employers may 
inquire, before tests are taken, whether 
candidates will require any reasonable 
accommodations to take the tests. They 
asked the Commission to acknowledge 
that such inquiries constitute 
permissible pre-employment trHspiirie* 
in response to these comments, the 
Commission has added a new paragraph 
to tha interpretive guidance on 
$ t630H4faj> This paragraph clarifies 
that employers may ask candidates to 
inform them of the need for reasonable 
accommodation within a reasonable 
time before the administration of the 
lest and may request dbcnmentafjari 
verifying the need for accommodation 

The Commission has received many 
comments from law enf o r c e men t and 
other public safety agencies concerning 
the administration of physical agility 
tests, tn response to those comments, 
the Commission has added a new 
paragraph clarifying thai such tests are 
not medical examinations 

Many employers and employer groups 
have asked the Commission to discuss 
whether employers may Invite 
applicants to self 'identify as individuals 



with disabilities, is that regard, many of 
the commenters noted that section 503 
of the Rehabilitation Act imposes 
certain ohhgatksas an government 
contractor*. The interpretive giridenoa 
accompanying ft 1fi30.l(b} and (c) notes 
that "title I of the ADA would not be a 
defense to failing to coBect mformntion 
required to satisfy the efffrme«ve action 
requirements of section 503 of the 
Rahebihtatioa Act" To reiterate thte 
point the Commission has amended the 
in tar precise guidance * KW * T "p nn y*tg 
ft 1680,144*1 to Dote specifically that this 
section does not restrict employers from 
collecting information and inviting 
individual* to identify themselre* as 
individual* with cfceebuitie* as required 
to satisfy the affirmative actios 
raquiremanti of sectkm 503 of the 
Rehabilitation Act 

Section I63(kl4(bJ Sem/oymen/ 
BrttmncG Exofnmctigtis 

Section 1 650,141b) has been amended 
to include the phrase *1and/or inquiry T 
after references to medics! 
ex a min a ti o n*. Some cosnseoters were 
concerned that the regulation a* drafted 
prohibited covered rooties from faaJdsg 
any medical inquiries or acbnintotermg 
questionnaire* that did not ometHBt* 
examioatiow. This change ckrifies (hat 
the term "employment entranoe 
examinations'" incfades medical 
imruirtes as well as medical 
examinations. 

Section leaaHfbJtfl ha* bean revised 
to state that the result* of enwioytnejrt 
entrance examinations "shall not he 
used far any purp«w*e inconsistent with 
this part *' This language to consistent 
with the language used in ft 1850.14^2}. 

The second paragraph of the proposed 
interpretive guidance on this section 
referred to "relevant" physical sod 
psychological criteria. Some 
commenters questioned tha use of the 
term "relevant" and expressed concern 
about its meaning. The Commissi to has 
deleted this term from the paragraph. 

Many commenters addressed the 
confidentiality provision* of this section. 
They noted that it may be necessary to 
dtockae medicaJ information in defense 
of workers' compensation claim* or 
dining the course of other legal 
proceedings* hi addition, they pointed 
out that the w o r k ers' compensation 
offtces of many state* request such 
information for the administration of 
second'tntury funds or for other 
administrative purposes. 

The Commission lias revised the last 
paragraph of the interpretive guidance 
on 1 1630. t«{M to reflect that the 
information obtained during s permitted 
employment entrance examination or 
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inquiry may be used aaiy "in e bwsow 
not teccnsiaten! frith this wt" In 
addltico, the Commission ba* added 
language clarifying that it is permissible 
to submit the information to state 
workers cnmpanaatits) offices 

Sevsral commenter* asked the 
Cossuission to clarify whether 
information obtained from employment 
entrance smanunatkms and tnqairira 
may be used far insurance purposes, in 
re»poc*8 to the** comment*, ths 
Consul*^ an ha* noted tn the 
mterpretive guidance that suds 
information may be used for tnsursnce 
purposes described tn ft tssai^fl 

SedMW iSSa Wc} Examination of 

The Cosimissian has added s net* 
ft 1830.W<cL EMOrinetton of employees, 
that clarifies the scope of permissible 
mochcftl HxamuvathKM and inquiries. 
Several ompfcryers and employer group* 
exprsMGd ooraasm the! the proposed 
vorsion of part 1630 did not make it 
clear that covered enntiee may require 
employee medical examinations, such as 
flirt*** for-daty examination*, that are 
\ob rented and consistent with tenure** 
necessity New $ tssai^c) clarifies Uu# 
by exywwt y permitting covered entities 
to require employee medical 
tfnamJnations ami inquiries that are Job 
related and consistent with buetneee 
necessity. The informs tkjo obtained 
from such examine Won* or inquiries 
roust be treated es e confidential 
medics} record This section also 
incorporates the last sentence of 
proposed | 1630. 14^ The remainder of 
proposed 11 18S0 14{e| Has become 
5 1S3Q.144d) 

To comport with this technics} change 
in the regulation, the Commission has 
mads oorrespooding changes in the 
interpretive guidance Thus, the 
ConuoisikR! has moved the second 
paragraph of the proposed guidance on 
$ 1630. 13{b} to the guidance on 
f 1830,144 c] tn edditfoo. the 
Commiaaion has reworded the 
paragraph to note that this provision 
permits {rather than doc* nol prohibit) 
ccrista ssedicaJ examinations and 
inquiries. 

8om* commenter* asked the 
Commission to clarify whether 
cmpkjyerB may make inquiries o» 
require medical examinations in 
aannecticm ?rith the reasonable 
accommodation process The 
Commission has noted tn the 
interpretive guidance that such inqairia* 
and examinations are permissible when 
they are necessary to the reasonable 
accommodation process described tn 
this part 



Section 1680-1$ Defmtee 

The Commission has added e 
sentence to the interpretive guidance on 
§ 100.18(a) to clarify that the assertion 
thai an insurance plan docs not cover an 
rndi via sal's disability or {hat the 
disability would cause increased 
insurance or workers' compensation 
costs does not constitute a legitimate. 
ooaa^so^ahMitory reason for disparate 
treatment of as individual with a 
disability. This dartftcsttcm. made in 
response to many comments from 
individuals with disabihfie* and 
disability rights groups, is consistent 
with the legislative history of the ADA. 
See Senate Report at SSk House Labor 
Report at 138; House Judiciary Report at 
71. 

The Coim&isaion has amended 
1 1S30.1SO>5 by stating that the term 
"qualifies ticn standard* may include a 
requirement that en individual noi pose 
a direct threat. As noted above, thi* is 
consistent with section 103 of the ADA 
end responds to many comments from 
indrvidneb with disabilities. 

The CammWao has made a technical 
correction to 3 1S3C1SM by changing 
the phrase "an individual or class of 
individuals with disabilities" to "an 
individual with s disability or a das* of 
individuals with disabilities ' 

Several employers and employef 
groups asked the Commission to 
acknowledge that undue hardship 
considerations about reasonable 
accommodations at temporary work 
sites may be different from the 
considerations relevant to permanent 
work aites. in r«*nensc to ihese 
comments, the Commissi on has 
amended the interpretive guidance on 
3 16SaiSfd] to note that an 
aecomnsodarJon that poses an undue 
hardship in a particular fob setting, such 
e« a temporary construction site, may 
not poee an undue hardship in another 
setting,- This guidance « consistent with 
the legislative history of the ADA. See 
House Labor Report at 69-70; House 
judiciary Report at 41-42. 

The Commission also La* amended 
the interpretive guidance to note thai the 
terms of a collective bargaining 
agreemem may be relevant to the 
determination of whether a requested 
accommodation would pose an undue 
hardship on the opera Hon of a covered 
entity's business. This amendment, 
which responds to commentars' requests 
that the Commission recognize the 
relevancy of collective bargaining 
agreements, is consistent with the 
legislative history of the Aut See Senate 
Heporf fli 32. House Labor Report si 53 
Section 1630 %p){2)\v\ provides thai 
the imped of an aixooinKxIation on the 



ability of other employees to perform 
their dunes is one of the factor* to be 
considered when determining whetimr 
the geenstmndatien would impose an 
undue hardship on a covered entity. 
Many ca oMMB texB addressed whether 
an accommodation's impact on the 
morale of other employees may be 
relevant to a determination of undue 
hardship. Seme employer* and employer 
groups assorted that a negative impact 
on employee morale should be 
considered an ensue hardship 
Disability rights groups and individuals 
with disabilities, however, argued that 
undue hardship determination* must not 
be based on Che morale of other 
employees It t* the Commission t view 
that a negative effect on morale, by 
itself is sot seffteieot to meet the undue 
hardship standard Accordingly, the 
Commission has noted in the guidance 
on 5 1680.15(d) that an employ «r cannot 
establish undue hardship by snowing 
only thai an s^xx^omodation would have 
a negative impact on employee morale. 
Sectiow 1SS& W Specjftc Activities 
Pormtttod 

The CornmiMton ha* revised the 
second sentence of the interpretive 
guidance on 4 IfiSftieHb) to state that an 
employer may hold individual* with 
alcoholism and individuals who engage 
in the illegal use of drugs to the same 
performance and conduct itandapds to 
which it holds "afl of its" other 
employees. In addition, the Commission 
has deleted the term "otherwise" from 
ibe third sentence of the guidance. 
These revisions clarify that employers 
may hold all employees, disabled 
\ including those disabled by alcoholism 
or drug addiction! and noodisabted. to 
the same performance and conduct 
standards. 

Many cornxnerilers asked the 
Commission to clarify that the drug 
testing provision* of { 1630, 16(c) pertain 
only to tests to determine the illegal use 
uf dr.tg* Accordingly, the Commission 
has amended $ 1S3ai8fc)i1? to refer to 
the administration of "such" drug teals 
and 5 Iti3ai8i,c}f3) to refer to 
information obtained from a "test lo 
determine the illegal use of drug*-" We 
have also made a change in the 
grammatical structure of the last 
sentence of S 1SS0 18^11 We have 
made similar changes to the 
corresponding section of the interpretive 
guidance In addition, the Commission 
has amended the mterpfetive guidance 
tc state ihat such tests are neHher 
encouraged, "aothorrsed." rtor 
prohibited. This amendment conforms 
the language of the guidance to ibe 
iangimge of $ 18SCU6kHH 
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The Commission has revised 
| laSO-idle^l J to refer to communicable 
diseases that "ere" (rBtbsr than "may 
be") transmitted throws the handling of 
food- Several commmitsrs asked the 
Commission to make this technical 
change, wiridi adopt* the statutory 



Several ccunmentars also asked the 
CcmtttMfcm to conform the language of 
proposed 4 iS3SM^f) {1} and (2) to the 
language of 00060115 sm(c) {1 j and {2} of 
the Act The Commission has mads this 
change, Thw, 1 16sa lfi(f} {1} end (2) 
now refer to risk* that ere "not 
inconsistent with State taw." 

Brecnttrs Owier 12S*i sod Rag uiata ry 

the Commission published a 
Preliminary Regulatory Impact Analysis 
00 February 28, 19*1 (58 FR 8578). Baaed 
on tba PreJiintoary Regulatory Impact 
Analysts, the Commission certifie* that 
this final role will not have e significant 
economic impact on a substantial 
osmber of small business entities The 
Commission i* issuing this fine] rale at 
this time to the absence of a FtaaJ 
RogolatDry Impact Analyst* in order to 
meet die statutory deadhne. The 
Comnilssian'B Prenminary Regulatory 
Impact Analysis was baaed upon 
existing data on die ousts of reasonable 
accommodation. The Commission 
received few comment! f**i this aspect of 
its rulemaking. Because of lb* 
ccmplsxify inherent to aeeeeeing the 
economic coats and benefit* of Bus rule 
and the relative paucity of date on this 
issue, the Comotfeakta wffl further study 
the economic impact of the regulation 
and intends to issue a Final Regulatory 
Impact Analysis prior to January 1, 1882. 
As indicated ahovs* the Preliminary 
Regulatory Unpad Analysis wn* 
pabUshed os February 2& 1891 [86 PR 
S57B) for oommenL The Canmnaskm will 
also provide a copy to the pubec upon 
request by calling the Commission a 
Office of Cosnnuoncatlons and 
Legislative Affaire at (202) 685-4900- 
Coggaentorg are urged to provide 
Additional information as to the costs 
and benefits associated with this rule. 
This will farther facilitate toe 
deveioporent of a Final Regulatory 
Impact Analysis. Comments must be 
received by September 28, 1991 Written 
comments should be submitted to 
Frances M- Hart Executive Officer. 
Kxecuttve Secretariat. Equal 
Employment Opportunity Commission, 
lflW 1." Street, NW.. Washington. DC 
20807. 

A» a crovmrience to common ifirs. the 
Executive Secretariat will accept public 
comments transmitted by facsimile 
{"FAX") machine The telephone 



number of the FAX receiver ta fffiz) B&3- 
4114, (This is not a toJJ-fre* namherj. 
Only pubhc comments of six or fewer 
pages will be accepted vie FAX 
transmittal. This faontatkm is necessary 
in order to assure access to the 
^qmpmen t Comments sent by FAX to 
excess of six pages will not be accepted- 
Receipt of FAX transmtrtals will not be 
ac*nowle4gwt except that tba sender 
may request confine t;on of receipt by 
calnng the Executive Secretariat Staff at 
(20X) 885-4878, (This is not a toll-free 
number}- 

Comments rec eiv e d will be available 
for public tospection to the ESOC 
Library, room 8502. by appointment 
only, from 9 a m to 5 p Bi „. Monday 
through Friday except legal holidays 
from October 15, 1891 cm til the Final 
Regulatory Impact Analysis is 
published. Persons who need assistance 
to review the comments will be 
provided with appropriate aids such as 
readers or print magnifier*. To schedule 
an appointment oali (SDS) 983-4030 
(voiced (30C) e83-«30 (TDD) 

list of Sobtocts to 29 CFR Part 1890 

Equal employ men J opportunity, 
Handicapped individuals with 
disc bib tie* 

For the Coramlnioft 
Evan 1- fcmtqv Jr„ 
Cfkunaan 

Acccrdtogl*, 29 CFR chapter XTV is 
amended by adding P*rt 1630 to read ee 
follows, 

WWT «S0-fmaiELATWiWTO 
WPt £MEm TH E EQUAL 
EMPLOYMENT PHOVTSJOtfS OF THE 
AMEfBCAJtS WTTN DiSAfRLfTfES ACT 

Sk. 

1830,1 P ur poaa, applicability, and 
ISSai Dteflnitloo*, 

teaois Sxcaptkms to too definitkRtt of 

DlMbtoty ~ sod -Qo»hB«i lodtirtdu«3 

with # D&abdbry " 
16304 Dlscrtmmanca prohibited 
isaae Urortlny, sasr^tt^a. and dassifyujg. 
tsaOLS Ccm tracts* l or other arr&Qgemeota 
1530.7 &Uu«ivd>. criteria, or mwtbod* of 

ndsimistrsfkm. 
ISSBLfi Raistia&sb^ a associatwm with &c 

Li^*idu&i witb s disabnit* 
leans Not iaakmg reasonable 



163010 Qu*hfk»«op stamlard*. Jssla. and 

other setecUen en ten*, 
l&atui A4etiai*n»Uoo of testis 
183D 12 Retaliation and csnercJaB. 
lemts PnpWbited roedioi} exAmiBatiuai 

find (n^oin«a 
1630t4 MedicaJ axamiftaflosa «ad InquiHn 

tpedBc»% permitted 
tasQ-tB D efseaes 

169016 Specific acttVjBw (wrroJflad, 



O saaan os an TWs I of las Aaagkans wfth 
DIsaMHasAal 

Autoar^r«U 1231ft 



\b) Purpose, The purpose of this part 
to to lwi pim«eu t title I of the Amertoans 
with DtoabiH 1b* Act (42 L'-SC 12101, et 
svq.) (ADA), i-equirtog equal 
employment opportonittos for qualified 
todividttals with diaabiiiUei, and 
sections $2L Mft SOL 803, 896(eV 908, 
8ia and fill of the ADA as toon 
sectkma perteto to the empkryment of 
qualified todhnduala with msabilities. 

(b) AppJmebiiity. This part applies to 
"covered entities" as defined at 

tc) Construction. — (1) /ng&oeruJ 
Except as otherwise provided in this 
part, tors part does not apply a lesser 
standard than toe standards ippitai 
under title V of the RehabHf sttoo. Act of 
IffTS (29 U AC 79fr-794aL m the 
regulations issued by Federal agencies 
pursuant to that title . 

12) Reietkmsbip to oUter /owe This 
part does not invalidate or limit the 
remedies, rights, end pr oced ures of any 
Federal law or law of any Stats or 
political ssbdfvtatas of any State or 
furtodtotom that provides greater or 
equal protection for the rights of 
individual* with dtosbt&ttes than are 
afforded by this part. 



(s) Ccmfmsskm means the Equal 
topkryment Opportimify CommisaicTii 
e/stabhsbed by sacnon 705 of the Chril 
Rights Act of 1884 14* US.C 2000S-4), 

(b) Cewmi Entity means an 
employer, employment agency, labor 
organisation, or frotoi labor management 
committee, 

(c) /tenses, tabor argantxatkm, 
sxtpkrymsst ag&ircy, onffie^enog &yd 
industry affecting camimrct} shall have 
the same meaning given those terms to 
section 701 of the Crri! Right* Act of 
1994 m U SX. ZOOOeY 

{6) Stale means each of the several 
States, the Dtotr+ct of Colombia, toe 
Common weal to of Puerto Rico. Guam 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, 
and toe Cotnmcnwealth of the Northern 
Mariana island*. 

(e) Bmpfoysr — (1) M genera! The 
term employer means a person engaged 
to an industry affecting commence who 
has 1ft or more empioyees for each 
working day in e&eh of 20 or more 
calender weeks to toe current or 
preceding calendar year, and any agent 
of such person, except that from )ufy 26, 
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t9Sf trm*o«ti Ju^f 25, 1SB4, en easployer 
means a pereou engaged to an industry 
affecting ^mhbwm who has 18 Of more 
employees for each working day is each 
of 20 or mam calender irrcks is fee 
current or preceding year and any agenl 
oi each pafpon. 

(3) S^o^am, The tans <mrpioysT 
dose epitncsada^- 

fl) The United S^tes, a cc*pr*rotion 
wholly owned by the gorenunent of the 
United Siatir* or to Indian tribe; or 

(ii) A boas Sda private msm*berihrp 
dub (other loan a labor omaniaato} 
mat ta exempt from taxation under 
section KH(c) of the Internal Revenue 
Code of tSGOs 

{I) Kn^oyse means as mdrvtduei 
employed by an employs* 

[|0 Dirobtltty mean*, with reaped to 
an tadhrtdueJ— 

(1) A phyateal or mental impairment 
that snbe^entially limits one or more oi 
the meter Mf* activttwa of such 
tadhrtdnai: 

(1) A record of men an impairment or 

[3) being regarded as baring »m± as 



(See 1 1530^3 for exception* to thii 
definition) 
(b) PbyvcaJ or mttntei impairment 



(1 j Any physiological disorder, or 
condition, cosmetic disfigurement, or 
anatomical loaa affecting ens or more of 
the following body systeme: 
aa u r ola g to at nmscntosistotal special 
sense organ*, respiratory {including 
speech fflsanaV cejdtorasxxilar, 
reprotenW dtssatrm genitourinary, 
h e mi c and rysmhatin. ikin, and 

BPO^OCrtPBj OF 

{%} Any mental or psychological 
disorder, each at mental retardation, 
organic brain fyndrame, emotional or 
menial time**, and specific learning 
dmabUmsa. 

M Major life Ac&rW** meant 
function* such aa oaring for oneself, 
performing manual tasks, walking, 
faring, twin* speaking, breatltmg, 
laarmsg. and werktag- 

03 SshtantiaJfy hmJt*—{l} The term 

[i) Unable to perioral a major life 
activity that me average person m the 
gmerel pemuation can perform or 

(if) Significantly restricted aa to the 
common, manner or dura tion und<rr 
which an todrriduai can perform a 
particular major life activity aa 
compared to tha oondittoa, manner, or 
duration under which the average 
person s the aeneraJ population can 
perform that same meter life activity. 

\t) The foOowtog factor* should be 
considered in determining whether an 
individual is snbatentielry limited tn a 
major life activity- 



(i) The narere and severity ol the 

U ^^bTdHrattoin « expected duration 
ol the impairment and 

{ih) The permanent or long term 
impact or the expected permanent or 
long term impact of Of resulting from the 

^^JWim 1 ^*^ to the major life 
sctirtty of wornift^ - 

{l\ The term sabs&mtiaUy hmits 
means significantly restricted ta the 
abikty to pcrtorra eithsr a d**# of Jobs 
or a broed range of toha hi vartoaa 
olaaeea aa oom|MBefl to the average 
person baring comparable training, 
•kills and ab&tie*. The tnebdbty to 
perfyrm a stegie, partoUr )cb doea not 
txmftrfcite a s^batantial hmitanon in the 
major life activity ol working, 

(H] m aiktmon to me factors liatod in 
paragraph ($2) ol this section, the 
rbUowing factors may be consider xt in 
de t e rmi ning whether an todrrtdoaJ is 
substantia^ thnited ic the major life 
activity of "worklnj"; 

{A} The aeoaraphlcal area to winch 
the tedrrt&»l haa reaaoriabk aooesa: 

m The Job from which me Individual 
has been disqualified because of an 
impairment, and the number and types 
of fobs utilising similar trulsiag, 
krKTwiedge, skille or abilibes, withtn tha! 
geographical area, tram which the 
individual is also disBeatifted because 
of the Impairment {class of pjbefc and /or 
(C) Th« Job from which ih* IndJvidsaJ 
has been dtama&fled because of an 
impatrment and the mmtber end types 
of other fobs not utilising similar 
training, knowledge, skitta or abilities, 
within thai geographical area, from 
which the individual is also disqualified 
because of the impairment [broad range 
of fobs is various daaseal 

(k) Mas a record of swgp impoirmsnt 
means has a history of. or has bean 
misdaselfied as having, a mental or 
physical impairment that substantially 
limits one or more major life activities. 

({} Is regarded a* h*mn$ sunn on 
unpairmerU means: 

(t) Has a physical of mental 
Impairment that does not substantially 
limit mator life activities hut Is treated 
by a covered entity as constiratmg ^uch 
limitation, 

(X) Has a physical or mental 
impairment that auhstantiauy Hmits 
major hfe activities only as a result of 
the sffitudes of others toward such 
impairment; or 

(3) Has noaw oi the impairments 
defined in paragraphs (b) {11 or (2) of 
this section but if treated by a covered 
entity as having a substantially limiting 
impairment 

\m) QvaltfresJ individual with a 
disability means an iqdividW with a 



disability who eansSea the requisite 
akm, eaperienoe, education end other 
job-related reojuiremsota of the 
employment poait h a i ammmdividua) 
holds or desires, and who. with or 
without reasonable accommodation, can 
perform the essential functions of each 
position. (See % IGSOS for exceptions to 
this definition }. 

(n) Essential function*— (1) In 
gEnsroi. The term GssmttioJ fondto^t 
mesne the fundamental job duties of the 
empkiytnaai potiflen the indtiridual with 
s disability holds or deairea. The term 
"essential fcBcttou*" does not tnctede 
the marginal functions ol the position. 

121 A tob function may be considered 
essential for any of several reason*, 
including but not limited to the 
fofluwlng, 

\\) The function may be essential 
because the reason the position exists Is 
to perform that function. 

(ii) The nmcticn may be essential 
because of the limited number of 
employee* available among whom tha 
performance of thai tab ftmction can be 
distributed! ami/or 

(Ui} The function may he highly 
fpedaiiied so that the tecum bent m the 
position is hired for his or her expertise 
or aMIity to perform the particular 
function 

(J] Evidence of whether s psrticjuar 
function is essential memoes, but is not 
ItinRed tor 

[H The employer's htdgment as to 
which functions are essentia! 

(ii) Written tab deecrtpttona prepared 
before eurertieing or tntervt«wtng 
applicants for the lob; 

(tit) The amount of time spent on me 
fob performing the function; 

{ivl The ooneeatjennes of not f jqulring 
the incumbent to perform the function; 

(v) The terms of a collective 
bargaining agreement 

(vi) The work experience of pasi 
incumbenti in the tob; and/ or 

triij Tha currant work experience of 
incumbents to similar fobs. 

\o) HeetosmbM Gcc&mJBadatkw, W 
The term reoaorjenfe accommochlKW 
means: 

{]) Modifications or adjustments to a 
Job application process that eaame a 
qoa£Eed appltoant arith a dtaability to 
be considered tor the position such 
ouailfied applicant desires; or 

{H} Mwhfteattons or aahustments to 
the wwk eovirorunent. or to the manner 
or circumstance* onder which tha 
position heki or 6e»irt*d b» cuatomarily 
performed, mat enable e qualified 
radividttsiwi^ a disability to perform 
Ibe essential , ^vctiona oi that position 
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(in] Wc<ir£cattona or sd^simexst* that 
enable a cov ere d entity's employee with 
a diaabi&ty to emioy equal benefits ami 
privileges of mpfcwmgi as sre enjoyed 
by its o&er si milar ly t&uafeed esnfssaysM 

WTmOUX Q M aU U Iitf*. 

tn c fad e, but It not tbBtttd to 

(fl Making existing feci&ttet vseedby 
em pl oyee* readily accessible to and 
usable by tnriividaab with disabilities, 
and 

fS) Job rratroctunng; p*u<4fcn*j or 
modified work tahadalwi reassignment 
to a vacant position; si^uisitton or 
***tw^^r**^t* w r erf tM ^ntpiwwit devises; 
■sprapristB adjustment or modifications 
of examfcsationa. trsmins mxtsriflle. or 
potferfas? the pro visits os ojnaUfled 
readers or tatarpref arse and other similar 
accommodations lor mcuvkfusls with 
disabilities. 

(3) To detenuine the apafopriatfi 
rr^soneble a coemmmo atinc ft may tie 
necessary for (fee covered entity to 
initiate as informal tateruenve process 
with Si* qualified individual with a 
cbeabiliry is need of the accommodation 
This process should identify the precise 
hntitstton* resulttsg from ths disability 
and potential reasonable 
»co«ng>cdatiCM feat could o v erc ome 
those timitjitkjji*- 

(p) L&tdyfi hardship — (1} Iff gsaeraL 
Lf&juff hardship means, with respect to 
the provision of an sccsjmsnodation, 
figBifloaal difficulty or expense Incurred 
by e covered entity, when considered in 
tight of die factor* set forth in paragraph 
tpft2) of this section. 

{2} fbcfcvw to coasJdeivd. in 
determining whether an accommodation 
would impose an undue hardship on & 
covered entity, factors to ha considered 
tnchtdc: 

(i) The nature and net oos1 of the 
soooauBodatian needed under this pert 
taking into consideration the sraiUbihfy 
of lax credits end deduction*, and/or 
outside funding: 

(uJT^s overs D fisanciai resources of 
the facility or facilities to vol red in the 
provision of the reasonable 
ancommodaftcm. the number of persons 
e mploy ed at each facility, and the effect 
m ex pen am and resources; 

{Hi) The overall financial reeouroe* oi 
the cov ere d entity, the overall eras of the 
business of the cover e d eutity with 
respect to the number of it* employee*, 
and (he number, type and location of its 
facilities: 

(rv) The type of operation or 
operations of the covered ctnttty , 
including the composition, i true ten? and 
functions of the workforce of such 
entity, and tSe geographic separstenesa 
and fidministrvtive or fiscal relationship 



of the facility or fealties is question to 
the covered entity, and 

|v) The impact of the accctsnmdation 
upon the operation of the facility, 
including the imnect on the ability of 
ether employee* to perform their duties 
and the impact en the facility'* ability to 
conduct business, 

faj Otfetiftcattos siandorde means the 
personal and prufsssicnsJ attributes 
mciudtag the skill experience, 
education, physicsi. medical safety and 
other roa^dnonSBti established by a 
covered entity as resjuiremeirta which an 
indi vidua! most awe! In order to be 
eligible for the position held or desired. 

(r) Direct Threat memos s significant 
risk of substantial harm to the health or 
safety of ths individual or other* that 
cannot be eliminated or reduced by 
reasonable accommodation. The 
determination thai an individual poses s 
"direct threat" shall be based on as 
todrfviduehsed assessment of the 
Individual's present sbitiry to safety 
psjfpr e a me essential functions of the 
Job. This assessment shsO be based en a 
reasonable medical h^dsssent that renes 
on the most current medical knowledge 
and/or on the best available objective 
evidence, fc determining whether an 
individual would pose a direct threat, 
the factors to be considered tnchtde: 

{l) The duration of the risk; 

\i) The Before snd severity of the 
potential harm 

{3} The likelihood that the potential 
barm «rft] occur and 

f4) The imminence oi the potential 
harm. 

fttttU Excs»>tioos to flw dMftnrOo re of 



(a) The terms disability and qualified 
ifrdivHhtoJ mih a disability do oof 
include Individual! currently engaging in 
the Illegal use of drugs, vMd the 
covered entity act* on the nasi* of sneh 
use. 

(1) Drug njeens a controlled 
sobsfartce. as defined in schedule* I 
through V of Section 208 of the 
Controlled Substance* Ad {Z% L'RC 

aiz) 

(2) MlqgaJ use of drugs means the use 
of drugs the possession or distribution of 
which is unlawful under the Controlled 
Substances Act a* periodically updated 
by the Pood and Drug Adtrirustration. 
This term does not Include the use of a 
drug taken under the supervision of a 
licensed fee* 1th care professional or 
other use* authorised by the Controlled 
Substance* Act or other pro visions of 
Federal lew 

(b) However, the tensf disability and 
qualified individual with a disability 
may not e*cJude an individual who: 



(1} Has successfully oompkrted a 
supervised drug rehabilitatinn program 
snd t* no longer engaging in the iUegsJ 
use of drags, or has otherwise been 
rehabilitated sucoeasfsih/ and is no 
longer engaging in the illegal use of 
drugs, or 

(2) Is participating m s supervised 
rehabiauitkm prugnasj and is no longer 
KBgaftBg in such use: or 

(3) Is erroneously regarded as 
engaging in such use, tal is not engaging 
in such &se. 

\c) it shall not hi a violation of this 
part for a c overed entity to adopt or 
administer reasonable policies or 
procedures, including but not limited to 
drug testing, designed to ensure that an 
individual described to paragraph (b) (1) 
or (2) of this section is no longer 
engaging in the illegal ase of drugs |See 
S 163a idle) Drug testing) 

Id] Disability does not indede: 

(1) Transvestism, ti ansae xuaksm. 
pedophiUaw exhibitionism, voyeurism, 
gender identity disorder* not resulting 
from physical impairments, or other 
sexual behavior disorders; 

\t) CompuisJve gambling, 
kleptomania, or pyromanie; or 

\3) Psychoactive substance use 
disorders read ting frost current illegal 
use of drugs 

\e) HanuxmAualtty one* btsvxitaJity are 
not impairments and so are not 
disabilities as defined ta this pari 



it is unlawful for a covered entity 1o 
diflcrimtnate on the basis of dissbinty 
a gams! a qualified individual with e 
disability in regard to: 

(a) Recruitment, advertising, and job 
application procedures, 

(h) Hiring, upgrading promotion. 
award of tenure, demotion, transfer, 
layoff, termination, right of return from 
layoff, and rehiring, 

(c) Rates of pay or any other form of 
compensation and changes in 
compensation 

(d) |ob assignments, fob 
classification*, organizational 
sti-uctures. position descriptions, lines of 
progression, and seniority lists. 

(e) leaves of absence, sick leave or 
any other leave, 

it) Fringe benefits available by virtue 
of employment, whether or not 
administered by the covered entity; 

(g) Selection and financial support for 
training, imriudtng apprenticeships, 
professional meeting*, conference* and 
other related activities, and selection for 
leaves of absence to pursue training: 

(bf Activities sponsored by s covered 
entity including social and recreational 
program*; and 
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{}) Any other term, ccruiitioa or 
privilege of employment 
The term discrimination iodides, but is 
not limited to, the acb described in 
S| 1630& thrcash 1650.13 of lht» pari 

1*900 



to have a family, businees, social of 
oihef relationship or association. 



H is unlawful for a covered entity to 
limit segregate, or dasatfy a |ob 
applicant or employee in a way that 
adversely affects hi* of her employment 
opporhmJtte? or status on the basts of 
disability. 

$ «ao4 C nwB — a ssJcrotttw 
s sMU g m wnta. 

(a) In general. It is unlawful fur a 
covered entity to participate In a 
contractual or other arrangement or 
relationship that has the effect of 
subjecting tire covered entity s own 
qualified applicant or employee with a 
disability to the discrimination 
prohibited by thi* part 

(b) Contractual or athsr arranjj&ment 
defined, The phrase txuitractuct or utfrer 
arroTt$em»iit or r&ksUansnip includes, 
but is not limited la a relationship with 
an employment or referral agency, labor 
union, including collective bargaining 
agreements; an organisation providing 
fringe benefits to an employee »f the 
covered entity, or an organisation 
providing training and sppivnttoeshlp 
programs. 

(cj Application. This section applies !o 
a covered entity, with respect to »U own 
applicants or employees, whether the 
entity offered the contract or initiated 
the relationship, or whether the entity 
accepted the contract or seceded to the 
relationship. A covered entuy is not 
liable for the actum* of the other party 
of parties to the contract which only 
affect that other party's «mploy«es or 
applicants. 

} tSSO.7 SassWants, ortterta. or m*mods of 
MfestottsBon 

It is unlawful for a covered entity tu 
use standards, criteria, or methods of 
administration. which arc not iob 
related and consistent with business 
necessity, and. 

(a) That have the effect of 
discri mine ting on the basis of disability, 
or 

fb| That perpetuate the discrimination 
of others who are subject to common 
administrative control 

} i wa* BsSsOonsttp or asms maw i wW> 
an wttft s m**i*ny 

it is unlawful for a covered entity to 
exclude or deny equal |nha or benefits 
io. or otherwise discriminate agamst. a 
qualified individual because of the 
known disability of an individual with 
whoru the qualified individual is known 



(s| It is unlawful for a covered entity 
not to make reasonable accommodation 
to the known physical or mental 
limitation* of an otherwise qualified 
applicant of employee with e disability, 
unless such covered entity can 
demonstrate that the accommodation 
would impose an undue hardship on the 
operation of its buatnesa. 

fbj It is unlawful for a covered entity 
to deny employment opportunities to an 
otherwise qualified fob applicant « 
employee with a disability based ou the 
need of such covered entity *o make 
reasonable accommodation to such 
individual's physical or mental 
impairments 

\c) A covered entity shall not be 
excused from the requirements of this 
part because of any failure to receive 
technical assistance authorised by 
section SOB of the ADA. including any 
failure in the development or 
dissemination of any »«chntral 
assistance manual authorised by that 
Act 

[d| A qualified individual with a 
disability If not required to accept an 
accommodation, awl service, 
opportunity or benefit which such 
qualified individual chooses not to 
accept However, if such individual 
refects a reasonable accommodation, 
aid, seme*, opportunity or benefit that 
is necesaary to enable the individual to 
perform the essential functions of the 
position held or desired, and cannot as 
a result of that reaction, perform the 
essential functions of the position, the 
individual will not be considered a 
qualified individual with a disability 

$ T830LTC O«£tJcst*0n stSTKtwtta, terts. 
ando4.^ssMac«On<5r«ssta 

jt }» unlawful for a covered entity to 
use qualification standards, employment 
tests or other selecnon criteria that 
screen out or tend to screen out an 
individual with a disability or a class of 
individuals with disabilities, on the 
basis of disability, unless the standard, 
test or other selection criteria, as used 
by the covered entity, is shown to be 
H?b-relaierf for the position In question 
and Is consistent with business 
necessity 

$1S30-11 Admsntst soon of teats. 

}t ;* unlawful for a covered entity to 
fail to select and administer tests 
coiifcermng employment in the most 
effective manner to ensure that, when a 
test is administered to a Job applicant or 
employee who has a disability thai 



impairs sensory, manual or speaking 
skills, the test results accurately reflect 
the skills, aptitude, or whatever other 
factor of the applicant or employee that 
the test purports to measure, rather than 
reflecting the impaired sensory, manual, 
or speaking skills of such employee or 
applicant (except where such skills are 
the factors that the test purports to 
measure} 

} 1433,12 |**ta«*me*tfoe*relna 

(a) Retaliation. It Is unlawful to 
discriminate against any individual 
because that individual has opposed 
any act or practice made unlawful by 
this part or because that Individual 
made a charge, testified, assisted, or 
participated in any manner in an 
investigation, proceeding or bearing to 
enforce any provision contained in this 
part 

|b) Coercion, interfere*.™ or 
mttmtdot«w. It is unlawful to coerc**. 
intimidate, threaten, harass or interfere 
with any individual in the exercise or 
tm Joy-mem of. or because that individual 
aided or encouraged any other 
individual in the exercise of. an* right 
granted or protected by this part 

ate».13 s^jfiswsrtmatfBsismsssanalioea 
and kxjvstasv 

{a J Pre- employ men t examination or 
inquiry Except as permitted by 
$ iS30 14. it »s unlawful for a covered 
entity to condod a medical examination 
of an applicant or to make inquiries n» 
to whether an applicant is an individual 
with a disability or as to the nature or 
severity of such disability 

lb] Examination or inquiry of 
employees Except as pens it ted by 
§ 1630,14. it is unlawful for a covered 
entity to require a medtcal examination 
of an employee or tu make inquiries as 
to whether sn employee man individual 
with a disability or as to the nature or 
severity of such disability 
$ us* u s*srfk*«s»Tiswt*e»wsnfl 



{a J Acceptable pre smpkiynwnt 
mqu-ry A covered en tiff may make pre- 
employment inquiries Into the ability of 
an applicant to perform lob-related 
functions- and/or may ask an applicant 
to describe or to demonstrate how, with 
m without reasonable accorrcmodfirton. 
the applicant will be able tc perform 
Job- related functions- 

|b} Employment entrance 
examination A covereo entity may 
require a medical examination land /or 
inquiry) after making an offer of 
employment to a job applicant and 
before the applicant begins his or her 
employment duties, and may condition 
sn offer of employment on the results of 
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such emwcinafccji (and/or inquiry If ail 
entering employees in the same fob 
category are subjected to such an 
examination {and/cr inquiry) regardless 
of disability. 

{1| Information obtained uoder 
paragraph (b) of this section regarding 
the anKbcaJ condition or history of the 
applicant •hail be collected and 
maintained on separate forme and is 
separate medical files and be treated at 
a confidential medicsl record except 
that: 

jjj Supervisors and rnanagere may be 
informed regarding necessary 
restrictions on the work of duties of tits 
employee and necessary 
accommodations, 

(til First ^id and safety personnel may 
be informed, when eppropiujie if the 
disability ought require emergency 
treatment and 

(Hi) Otvemmeot official* investigating 
compliance with this pari shell be 
provided relevant Information un 
request 

[Z] The results of such examination 
shell not be used fm any purpose 
inconsistent with this part 

|3) Medical examinations conducted 
in accordance with this section do not 
have to be job-related and consistent 
with business necessity. However if 
certain criteria are used to screen out an 
employee or employees with disabilities 
at a result of such an examination or 
mquiry. the exclusionary criteria roust 
be job«r*isied and consistent with 
business necessity, and performs m-e of 
fa essentia) fob functions cannot be 
accomplished with reasonable 
accomodation as required tn this pen 
[See 3 1690.1^b) Defenses to charges of 
discriminatory application of selection 
criteria I 

jef Examination of employees A 
covered entity may require a medical 
anamination {and/or inquiry! of an 
employee that is job-related and 
consistent with business necessity A 
covered entity may make inquiries into 
the ability of an employee to perform 
tob related functions 

ft! Informs lion obtained under 
paragraph {c) of this section regarding 
the medical condition or history of any 
employee shall be collected And 
maintained un separate forms snd in 
•epafafe medical files «nd be treated as 
a confidential medical record, except 
that 

(j) Supervisors and manager* may be 
informed regarding necessary 
restrictions un the work nr duties of the 
employee and necessary 
accommodations; 

fit} First aid and safety personnel may 
be informed, when appropriate. »f the 



disability might require emergertcy 
trentment and 

(iti) Government offkials investigating 
compliance with this part shall be 
provided relevant information on 
request 

{%) Information obtained under 
paragraph |c) a/ this section regarding 
the medical condition or history of any 
employee shall not he used for any 
purpose inconsistent with this part. 

{a} Other aaxptobh examinations 
and inquiries, A covered entity may 
conduct voluntary medical examinations 
and adrvitres, tndudins voluntary 
medical historic*, which are part of an 
employe© beejtfc program available to 
employees at the work site. 

(1 1 Information obtained under 
paragraph (d) of this section regarding 
the roedjoii condition or history of any 
employee shall be collected and 
maintained on separate forms sad in 
separate medical files and be treated as 
a confidential medical record, except 
that 

(f) Supervisors and managers may be 
informed regarding necessary 
restriction* on the work or duties of the 
employee and necessary 
accommodations; 

(ill Fjmi aid and safety personnel may 
be informed, when appropriate if the 
disability mtsht require etnergency 
treatment, and 

|iii) Government officials investigating 
compliance with this part shall be 
provided relevant information on 
request 

[2] Information obtained under 
paragraph |dl of this taction regarding 
the medical condition or history of any 
employe* shall not be used for any 
purpose inconsistent with this part 



9 tfisars 

Defenses to an allegation of 
discrimination under this pan may 
include, but are not limited to. the 
following 

(a) Disparate lrwtm#tU charges. It 
amy be a defense to a charge of 
disparate treatment brought under 
55 5S30.4 through taaOJ and 5630 11 
through 163(112 that the challenged 
action is Justified by a legitimate, 
nondiscriminatory mason, 

(b) Che* yet of discriminatory 
application of selection criteria — 1 1 } in 
8#nsral It may be a defense to a charge 
of discrimination, a* described in 

% 1«30 10. that an alleged application of 
qualification standards, tests, o? 
selection criteria thai screens out or 
tend* Jo screen out or otherwise denies 
a fob or benefit to an Individual with a 
disability has been shown to be fob 
related and consistent with business 
nrcesilty, and Such performance r*nnot 



be accomplished with rececoabki 
acctKamodaucn. as required in this part 

{2} Direct threat m o qvaJiftattten 
standard The term "quahftcauoa 
standard" may tactada a requirement 
that an individual shall not pose a direct 
threat to the health or safety of the 
individual or others in the workplace 
(See | ISSO^r) defining direct threat ) 

\c) Other disparate inspect c*or«*a b 
may be a defense to a charge of 
discrimination brought sudor this part 
that a nntrormhy append standard, 
criterion, or pobcy has a disparate 
Impact on an individual with a disability 
or a class of individuals with disabilities 
that the challenged standard, criterion 
or policy has been shown to be tob- 
related and consistent with busintw 
necessity, and such performance cannot 
be accomplished with reasonable 
accommodation, as required in this pari. 

id) Charges of naf moair^ rtvnonebk 
accommodation. It may be a defense to 
a charge of dfcecrl rotna ticn. as described 
in $ 1630 A that a requested or 
necessary accommodation would 
Impose an undue hardship on the 
operation of the covered entity's 
business. 

(e| Canprct with other federaf faws It 
may be a defense to a charge of 
discrimination under this part that a 
challenged ad km is required or 
necessitated by another Federal law or 
regulation, or that another Federal law 
or regulation prohibits an action 
j including the provision of a particular 
reasonable accommodation} that would 
otherwise be required by this part. 

jfj Additional defease*, it may be a 
defense to 6 charge of discrimination 
under this part that the alleged 
discriminatory action is specifically 
permitted by $S 1«©.1« or 1630.16, 

1 1630.10 Spscfftc ecSvtttee pwrrrtttaO- 

fa) Religious entities, A religious 
corporation, association, educational 
institution, or society It permitted to 
give preference In employment to 
individuals of a particular religion to 
perform work connected with the 
carrying on by that corporation, 
association, educational rnstiturioa, or 
sodefy of its activities. A rehg*ws 
entity may require that all applicants 
and employees conform to the religious 
tenets of such organisation However, a 
religious entity may not dfetriminale 
against a qualified individual who 
satisfies the permitted religious criteria, 
because of his or her disability. 

(b) Regulation of cicvhct and drugs. A 
covered entity: 

{ 1 ) May prohibit the tUegei use of 
drugs and the use of alcohol at the 
workplace by all employees. 
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[t] May reouir* that smiployeca not be 
coder the toSse&ee erf akohoi of be 
engaging m ibr illegal use of drug* 85 dm 
ss c s faflej cg; 

{3} May require that *B ewftktyss* 
behave to eonfofTOance with the 
n ^iaifwmw wf #*t&bliafled under the 
DrofrFrec Worfcptsoe Ad of 1«8 (41 
USC 701 el seqfc 

(4) May hold an employes who 
engages to His illegal as* of drag* or 
who it a* ateofeoHc to tfce mm 
quaiif&atiosi standards for employment 
m job pes^ormam* and behavior to 
whfcJi the entity holds it* other 
■nptoy w, own if any t«**ttafactory 
performance or behavior U related to 
the empJoyea's drug use or akoboftsffi: 

l&)May require wit it* employee* 
employed in an industry subteci to such 
regulation* comply with the vtssderda 
established in the regulations {if say 1 of 
the Department* of Defense and 
Transportation, and ol the Naciear 
R«^tqfyCo»mlaakm. regarding 
alcohol and the illegal use of drugs, and 

{6) May require tost employee* 
employed to aenattlve position* comply 
with tbe regulations ill any! of the 
Dtparcoeirti of Defense and 
Transportation and of tbe Nuclear 
Regulatory Commission that apply to 
ampJeymeot is sensitive position* 
sobfeet to each regulation* 

(c) Drug fisaiirwHl I Ges&v! policy 
For purpose* of tbia part, * teat to 
determine the Illegal «** of drags is not 
c anatda rr d a oaexfceaJ examination 
Thus, the smstniftratioi) of such drug 
tests by a covered entity to its t°b 
applicant* or employee* is not a 
violation of 1 1630113 of this part. 
Howerer, tfcia pari does not enooarags. 
prohibit or #gthort» a covered entity to 
coodBCl drug tests of fob applicant* or 
employees to determine tbe Illegal use of 
dn$s or fo make employment decision* 
based on each tea! result*. 

12} 7>tms§porfifftiap Empk>yv&s* This 
part does sot e^coorage. prohibit or 
authorise fee otherwise lawful exercise 
oy entities sobfed to the jurisdiction of 
the Department of Transportation of 
authority to: 

[1) Teat employees of entities to, and 
applicants for. position* involving safety 
senetftv* duties tor the IHegal use of 
drags or far on-duty Impairment by 
akohol and 

Remove from safety -sensitive 
positions persons who test poaftira for 
illegal use of drugs or on-duty 
impairment by (Joohol pursuant to 
psragraph (c^ZM ef this sect km 

(3) Caflfid&tiJalily- Any information 
regarding the medical condition or 
history of any employ** or applicant 
obtained finom a test to determine the 
illegal use of drugs, except trt formation 



regarding the Illegal use of drags, is 
subject to tbe refinements of 
1 IfiatUfb) m eod id) of titia part 

(d) fle$a*oaCfcm of aasoai^ A covered 
entity may prohibit or appose 
restrictions m smoking to pUcee of 
employment- Ssca iwetfrtctioo* do not 
violate any provision of this pari 

(a) iaftettota sod fxmnmnkxkde 
diaeases; had hemtims /ode— (1) /a 
general Under title 1 of tbe ADA, 
section lOSfdHU die Secretary of Health 
and Human Serrtoea to to prepare a Ust 
to be updated aapaeJty, of infection* 
and communicable diseases which are 
transmitted throcgh the haadtisg of 
food. {Copies may be obtained from 
Center for Infection* Disease*. Centers 
for pises** Control tflOC Oiftoo Road. 
NE, Mails top COS. Atlanta. CA 303*31 H 
an instiytdueJ with a disability is 
dvae tiled by one of tbe infectiova or 
communicable diseases included on this 
list and if the risk of transmitting tbe 
dweare associated with the handling of 
mod cannot be eliminated by 
reasonable aocotnroodation, a covered 
entity may refuse to assign or continue 
to aaaipi such individual to a Job 
involving food handling. However, if the 
individual with s disability is a current 
employee, the employer must co ns i der 
whether be or she can be 
oexsmunodsted by reeesijeament to a 
vacant position net tiivohrtng food 
handling 

(2) Effort m state or trfter b** This 
part one* not preempt, modify, or amend 
any State, county, or local law. 
ordinance or regulation applicable to 
food handling which: 

[i) Is to accordance with the list, 
referred to to paragraph {bJ0 } of this 
taction, of infectious or Ksntminicable 
diseases and the modes of 
transmisaibility published by ths 
Secretary of Health and Human 
Service*: and 

{ii) is designed to protect the public 
health bom individuals who pose a 
significant risk to the health or salcfy of 
others, where mat risk cannot be 
eliminated by reasonable 
accommodation. 

|f) H&aftfr snsttmrtr*, lif» tnsuroiK*?. 
and otter benefit /rforr*H* ) An insurer, 
hospital or medical service company, 
health maintenance organisation, or any 

rt or entity that administers benefit 
i, or similar o«*m*atioos may 
underwrite risk*, classify risks, or 
sdminisier such risks that are based on 
w not Inconsistent srtth State 1** 

{1} A covered entity may establish- 
sponsor, observe of admtitistef the terms 
of a bona ftde benefit plan that are 
based on onderwriting risks, classify ins 
risks, pr administering such risks thai 



are based on or not inconsistent with 
State lass. 

(31 A covered entity may establish, 
sponsor, observe, or administer the 
terms of a bona ftde benefit plan thai is 
not sabjeci to State laws that regulate 
inaurance 

141 The activities described in 
paragraphs (f) \%\ [21 end {3} of this 
section are permitted unless these 
actif ttiea are being used as a subterfuge 
to evade the purpose* of this part. 



*4jpaass* *** p*** «*si tntsreaetba 
GotdcnBC oa Heal I of the Am***0Ms> » 



Act 



Tb* ABA a s redersi anttdiscnmawitivsi 

prevml dueatied indtnou^ with disetniHm 
frc»n cojoyms ths seme esseUiyrami 
opp«9iuaities thai are avsilsbie & uemm* 
wttNwt <h*ah*hoe* 

Uks the Ova Rtghu Act of 1SBS thai 
prohihiti dJecrU^oatiea oa the btse* of r*c«. 
c&lat. ratigion. oational of»m. siai »v rhs 
A13A seeks to bpsmiw *<x#** to «\iual 
etB&afXBeat t^porftmiUes besed on awll 5t 
does net goanmise ao»*l r»«iti. rrt«bi««a 
uttotat, or re<p?av prefe**ace* favermc 
in&vfetaais witfe dtsab^tUffS o*or iSow 
withes! disstoMUes 

»kmev«r. *hiifi ttw Clttl Rights Act af 1« 
prohttMs say coastoerBUcn of prmta^l 
t&arsx^vruOGi inch *• r»ce or naiwoal 
ur^pn. th* ADA naswssanif !**«• « dinenml 
approach When mn (adt>id«sil'« <h«hitir> 
creates a bafTter t» emptoyaseaJ 
o^rtuflioes. me ADA Tnqair«# *c5pii»y«rt to 
coastoer whether rraaonsbii, a«x«BmoOatwi 
ooabt ntiwM tbs barrier 

The ADA thus estsWi^b** « procF** 
wtu^» the employer mta\ asaess s dt*aW«d 
tndirkttMt s ahihty to perform tfe* ««m<ial 
fttnerums of the spetifk h«W « desired 
Whiw me ADA focirtei oo cradicBhris 
horrters. ibe ADA does rette»« « dixahird 
ompicyee or apottcaat froro ti» etriiaaUon to 
pertojiB the Maentiaf fsncttor* <M the job To 
th* tMOtrary the ADA >• mtpoded to ertahk 
<ti*»t»ted persona to essaptt* & the wort pi* rf 
fweed oo tbe »sme periornumr* fiandaros 
asi reqsareraeiit* that tmpkryers e\W of 
p«r*ons who are not dlssbW 

Howevef, wbefw that hKhnduaii 
ftujr1«MUi! itesitation tmpede* suUj H't* 
psrfortnance. sn einployer J«S* »trp* la 
rcfcacmaHy ««jmro«isf* ami tftol help 
ijvffrcome Hi* particular unpediaiont ^ nhr «* 
todo so twRiid ifijpoee an w>dae hardship 
S«vh |ox«nrwiatwni ttsoatiy take tha forro 
oi adH»stir»ms to tb* *» csitoananly 
r « pef famwd . of to tbe work «tTJrortB«m* 
tiwU v t 

Thtt process o* idenftfying wb#ih*r aod to 
what e*t<wit. « r^aaiwwb^ »«xwamijda«^ '» 
reOiured should be IV*tbls and tfivohr both 
die snrokTyer ami the indJv»d»«i wtth a 
dis atrfhty Of coitrs* the dnennfnett«o frf 
wbsrhet an trtdiVHtttal euaMrd U» * 
p»fifcuUif pnsrtlon mast fjeep»ftani* be m*dr 
on a caae by^aae ba*t* No ipecifH. torm of 
acca»M»txtflJkm t* euarattteed fof all 
iodividttals wfth a psffKidar dfwbibry 
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Rather in Bccomjnodsrtcn nr*§t be leUnrod 
to match the nmh of tn* dfsabW indrrtdua} 
with the Bead* of the job ■ esscrjrud 
function* 

Thai ease-' y cam approach Mi essential d 
«*-uahfkd ts jjvtdttata of varru^ stub tens ere 
to recetv* equal &pport unities to compete for 
an infinitely diverse range of job* Fur this 
wMen. norther th* ADA nor th* pen t -at? 
■ssppiy the "ooTrrcl" answer to advance for 
each esspioynJsnJ dectetet) twermus an 
mdivtdsal t»t«» a disability hwtrad. 0* ADA 
■imply cetehihahB* parameter* to gmde 
employer* m bow to oiSKd^, and tni* into 
aooocsL the dtenbfeng cwtdrtton involved 

fcofindntHm 

Th* Eqsai Kojptoyin«ni Opportunity 
Commift oo <th* Commtaseon or EEOC) » 
(vmfxmwihfo for frrfpr cwi wl of nd* 1 of tae 
Assemytc* with Dtaebrfhtiw* Art (ADA). 42 
U.R-C Ittoi at **v 1 18W). *rb*ch prohibits 
wnpfcrraeni discrtmtoaikm W> the baste v>f 
duabiliry The Commission bclttfvpj that ft t* 
ss a stri tei fu Hn» taterpnettve guidance 
concurrently erith (he iwiwrnr of thj» pert In 
orrftr to meare that qualified jndr vldnal* 
wtlh dteabtfitte* understand tbe# rtjjhfi under 
thi* part and to facilitate and encourage 
cTOTtf^ttrorp by cove re d entitle* Thr* 
append}* represent* tbe t*omi«i*#*t>n"» 
(mcrprrtdi.w of the tasae* discussed snd 1h* 
Commission will be gtodad by it when 
reechras charge* of employment 
dixcHnsifiafkifi The spp«mdtx address** (he 
major fsravmom of thi* part and explain* <Kp 
oiator rijpeepiJ of diMUlify ngnr* 

The term* frrnp&yw" or ''employer or 
other covered pntiry'" are tterd 
mten-he*wpabry throughout the apperrd'^ to 
refer to all fyjverwd enlltie* suhjeci to the 
emptoypumt provision* of the ADA 

StvStPft jSSil } purpose, AppiK.*ibifily ami 

ConitnHiiitri 

S*\ tn*n //o/ ft;/p*we 

The Arcertcens v*Kfi DtssNhite* At.f mat 
tinned into Um on |uly 26, 1880 li is ar; 
anudi*cnmJfV8twn statute that require* ihet 
trtdt«tdusls trith dtsabilrtle* be ytvsrt (he 
same consideration for employment that 
indtrtdueU wtthotri dt«ab4htte« are y?n Ai> 
mdiv1*knJ who is qusiiHed for an 
empiofsttnt opportunity carmol be dented 
that opportunity brcettte of the fact that the 
rndividoat it di*ab5»d The pwpoee of H\\t I 
and {hit pert is to eti»tu? thai qwultficd 
mdindueb with d^MbihtJee art pmtocted 
frxm dJmimuvitJofl «ji fhe best* of dt»eblJlty 

The ADA u«e« the term dJaabriitie*' 
rather than the term "handNr-pps' uaed a? the 
RehsbiiitaUno ArJ of 1875 2f U S C T« 
Subftiwtm^lf . theee tens* arp equlrafent As 
noted br the Houee Committee on the 
judkaary, jtpje uee of dt* terra 'dtftabdtrte* 
»rjAtead of 5 He term twndk-ap*' rvfWo the 
deius of the Camfolttee to use the mv*i 
Lurrwt f*nniiwk>gy if reflect* the preieience 
of person* **rtth diMtrthttef tn use that firm 
rather titan 'handicapped' b* uasd tn pre*«iu* 
law* *wrh as the RehabJittabt^ Aci of !£T3 
* * * H R Rep No. t»» pe-rt 5 t01«* Casts 
2d He«» 3B- 2? Mflfttl fheretnafter Mm;*r 
judtcinry Raport) a«> nbo S Rep rVu t56 
HMfl Con# • *** See* 2) Wa8»} (hrretnafter 
Senate Report K R Rep No **& pert 2 101 it 



Coa^i-. &f Sees. SQ-ftl SlWOt (beretn*fter 
Houte Labor Reperl! 

The un of the term "AmertcW tn the MfJe 
of the ADA i§ not in leaded lo ^npJe th«f tV 
Art only apphee to United Stare* cfttxenp 
Rather, the ADA protcci* si] oaeltfWd 
tndtvtd^ab with dteehLlftea, resardbee of 
thetr ctttxenahip ****** or ftattaacJtty 

Sect few tS3& 1(6/ am/ ft-/ Afphsntehtf and 
Con*7n*lfcm 

Unieea «Kprpe»ry slated othenetee, the 
sta ndard* ffppited ta the ADA sxs sol 
intended tc be lesper than the ftsmdard* 
applied radar (be Rebah&ietton Art of 1973 

The ADA doee 90t pr ee a opt any PedersJ 
Uw. or ray ftste or bcaJ tew. tibat granta to 
tadirtdwa with dte»b4kttee protectten 
grassier than or eqs**«tenf (o th«t provided by 
the ADA, Thai tueam that the esdstsnoc erf « 
ieeeer sUndard of protecfloo to ltsdr*td»sl« 
with aWbiiibea MQder the ADA wrtf) not 
provide i defence to faihrss to orrt * higher 
standard mxW enofher tew. Tha*s for 
example, ttije I of the ADA wcmld not be e 
defense to faiims te oofke! mfonn* t kra 
miutred <o **ttefy the afftmffHvr action 
reqatrements of sesttao MS of the 
RefwbfhtetJofl Art On the odter bead the 
twitenw of e teeeer ttasd«rd under another 
law wtli not prpvtd* 4 defense to failing to 
meet s higher ctamkid tmder the ADA See 
Km»*e Labor Report at 135. Houee Jedictery 
Report at Q9~7Q 

This diao mean* thai on tndJndtteJ with a 
di**t4hfy vould chooee to pynue clatQH 
uad^r a »tete diecTteninarton or tort be that 
doe* net confer grwater sxibsfanttve rtghts, or 
even confers fewer subftanttve rteht*. if the 
poteotuil aveilshie remedte* would be 
fTtlier than thoee availabis under the ABA 
and thi* pari The ADA doe* not naairttt fffi 
indivtdnai with a dkability from pumdns 
•uiit claims tn nddirtcn to charge* brought 
4tnder thi* pert. House Jpd&tary at «9- 70. 

The ADA doe* not automatically preempt 
TsrdtcaJ standard* or safety requ ir e m ent* 
rpUtjIiabod by f-edere) law or regulation* It 
does not prewmpt Si*te. oonnty or local law*, 
ordinance* of regular kjo* that are ccnaiansnt 
with th » pert and are designed to protect the 
pubbc hearth from todivtduaf* »»fho pose e 
Aw l threat that cannot he eliminated or 
reduced by re&*«n*bto aCtOJKTOoda t too. to 
the hearth safety of other*. However, the 
ADA (toe* preempt tnconststanf rooairemeai* 
e*tabJt*hed by »5ate or iweaf U« for safety or 
eerurtty tensittve poattton* See Senuf* 
Report at 27; ri-Ktaa Labor Report at 5? 

An employer allegedly m rtofetton of tbl* 
pan cannot itioceaafnlly defend tu actions by 
refylng on the obligation to cosnply with the 
reoujremeor* of any state or local law that 
tojpoae* prohjbttton* or limits ttona on the 
eMgibihry of ^wdlBad indlrtdual* with 
dlsabiltrie* h. practice any oncupattanof 
prvfesaion Fo; e*-j:nir. suppoee a 
siBnirtpaJity ha* an *• dinanc* that prohfbtt* 
individuals with tuhercutoaia from teaching 
•choof thlldren If *rs bydMdj*al with dormani 
iubenruUwis challenge* a private school's 
refusal to hire bim tu her because of the 
(■oheTcul»*j». the private school wouM rH»* be 
sbie to rely on the rtfy ordtn*n<-> s 
drt>n** under the ADA 



Entity etc 

The definition* section of part ISSO 
tmivde* terrors.) terras thai ane hhnrbcal or 
atmoat tdenttcaL to the term* fomd to title 
VII of th* Crrfl R^rht* Act of IBM. Amamj 
thoM terms are "T*>Q4m tn isgj U'fi, " "TVr*oa>** 
"State," and "Smptoyw " These ftomw are to 
be green the asme mcantag tsnder the APA 
(hat they are gfcon under fftte VU. 

tn genermL (he terra "employee " has the 
same maantng that tt t* given undw Otie VII 
However i the ADA'* dsutdUm o^ 
"employe*" doe* not oontabi an exosprkm. a* 
doe* title V1L for erected ofiktate and their 
persocsJ staffs. M shotdd be fttrtber noted thai 
all atate aaxd tooal government* are covered 
by title 11 of the ADA whether or art they an? 
■bo covered by this pert. Title B. which is 
enforced by dte D^mcirtmetri of hnrbca. 
become* effective as tan&ary 2& 18B3. See ZS 
OTipartSe. 

The term "covered entity" te not found in 
title VS. However. <he ft tip VD defmibane of 
the esllttea twteded m the term "'covered 
entity" |e^, employer, entptoyownt asency< 
etc ) are applicable to the ADA 

In additttw to the term "covered entity," 
there ens several other term* that are ttniqn* 
to the ADA The first of the** it the term 
"dteabihty." Cwjeni adapted the definition 
of thi* term from the Rehabih tettan Act 
doftatboo of the term "indtridnai with 
handicaps By so doirjg, Omgreas intended 
that the relevant csteelew developed uodor 
the Rahahthiatton Act be generally 
applicable to the term "disability- a* u*ed in 
ttM ADA Senate Report si 21. Hoass Labor 
Report a! act Hose* Judiciary Rflport st 27 

The dafhtitton of the term -dlaapflity' 1* 
divided tnto three parte An irtdtvtthw) must 
senary at In**? one of these part* tn order to 
be considered an unifrtdnsl with a disability 
for pwpcm of this part, An twhvi&al i* 
ccnatdeted to have a "disability" if that 
mdivhhwl atther (l]haa a phyeJcal or mental 
Impairment which sttfeataoiteJ ly Itmn* one or 
sut of that person'* major hfa &c tirilia*. (2) 
ha* a record of such an impairment, or. i$) ti 
n»{jsrdfd by the covered entity &* bavinjt 
fttch so Impairment To understand the 
meanmjj of the term "ib*#bdity " « m 
n*oe**ary to undnrataod. a* a preliminary 
matter, what m meant by the temte "phyeical 
or mental u^rpairnwnt.'' "mafor activity * 
and ^substantially limit* " Each of Iheaa 
term* m dteewsaed below 

Sec/jor? fS30.2(hf Phpitcai or WeoAU 
ATvso/.-tnen/ 

Thi* terra adopt* the defm(i»*n of the term 
"phyatcaf or nwntel impairment" found tn tb* 
regsletton* tmptetnanting eadion SM of the 
Rehabthtatltm Act at S4CFR part tot It 
define? physical or mental Impairment a* any 
physioSogveaJ disorder or oondiitlon. cocmettc 
dteftg*»*ment or anatomical to«* affecting 
one at more of several body cystem*. or any 
mental or paychologteal disorder 

The a^tatence of an rn^irrnerri U ru be 
detarmioed without regard to mitigating 
measures such a* roedirtoe*. or awt»ti*e or 
prosthetic device* See Senate Report at 23, 
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Hoeea Ubor Rssert at U. Horn MWary 
Report at X8- ?te* e**mp4e, m» fexbrkhxrf wtth 
epftepay amuld be ^ wttfcmm d to hew as 
tnpab oa oa j ww tf fl» e ytMptuw e of tba 



tfl to^W^dtf*! fc*J • ±mbSitj tf col 



Tba J&iajrua asQgB of eihaflmr as tedshrbiwd 
ta Ksbetmnarfy B&Sted to • B» arfhtty 



hea gj oj b» woaldta oaa*idCT»i ty hart aa 

trapatrmegt ctrso tf tb* eosdlfiOB B*ejV 
u« r m.J acda tefmgh tba ao* of a hoarpa *>d 

M t» fcsBflrtnri te dodbojajpa betemaa 
oaaitttoae the* em tapaJrwote end phftol 
^ycho4«stoit anrtncnMotel. oeiteral exxJ 
esaaos^obajwotarfe^ 4^ ■*«»*( 
tapaaws^Tbadafeimanaf dm tora 
- m^aw f Awi act tocfadi phntad 

km« tfvai arttbto ~narraeT iw^ aad *rc 
art (be rwdl of • pby*»te*teei dmordaf 11m 



of «m imckMit am pemea he*, bat rafter 
«Hh><eW«f ftrtlnn iiinmlcme»M»ef 

tbe tedbrfdsai. Seam iii u mIiii t i w «ey be _ . 

ett^e^aBA* ** 4m» ~. ^ 

or dteorder. tf» ajeoB — of otbcr 
JiUMll l M l ll l A- U ll lJ t t ll I *P *» 

tB madrama» d*a a haaf or opjoaaaoexofotpor 



cfceractateiic oae dbyoe lboe ft> £B»eee or 
tbst bhj bo* toe reeeJj of a j 



tba dafinttwa doea oo4 w»ciade oaOMDCffl 
pCPWESaJtty 6wftt 0068 M JHW (wfeSBI* w * 

ef « meatel or peychoJ««*c»i *aordsr 
frttwfl— iA cbH— L or onjaa sat 
<fe«s4i*afftagBf »a* « poverty, b*± of 
edocsbaa or e prtaoe faeord am not 
impaJnaaBta AdYBeood as*, to aad of Iteetf, 
H am* Kri aa tapfiinaept Heaww. aarioaa 



art* a**. fwc£ s* bwriu* W**- »J*tee»«roaia. 



afttolU tbe BUMOiOg cf tOi# part- See Senate 

Rrpori al iJ^P. Ho» t»b« gojwrt «t 
hevts {utik j*r> Hsport of 2S-» 

AvtAw: taaoLZfif Major Ltfp Adj nik* 

Thii o<iop«i tb» dvAnNtaP of tfc» «orm 
-fssiur tif# Mtivittet" fo«ad » th« re^atttttms 
tpm>MMmft^g MCtKs U H of the 
ftdtebOttstieq Ac* itM CPR part It* "Ho**- 
Mfe »ctf>1tk*" Af» tbo4« tMiic *ct*v***-« thai 

ess pvrfons t*Uh htt^o or oo difflcntty Wa$of 
hU «di««te» tnciiMk csri&y far tomlt 

basrios. fpeaktnfr t^flwag. JeonaJog. *ad 
««rkiJ» TbiJ ttfl rtntH ffxblHvttv* for 

bst oiv noi Uoifrd tr. *tmng Msfidlng. )rftln#. 
rt*chkjg Sm Swwto lUpcri «t 12; Hou*a 
Labor Report at <£ tfcnxe Mictdr* Rep£Hi ai 
2* 

Setltm t&XLlfi} SvbmlanttoHf Umttt 

qaftttnnraf «mi«u w only ttw fin! tie? m 
(ifftewtm^ whHtm or not *n todj^^! ts 
dWj»bJ*d M+nj impaittaeni* do no: ftnpacf 
anmdhkfaar* bfe »o dte o>p»* tfc#t 
ccmrftttitr dt*oWinj{ unp«trm#iT<« An 
)$»^f«Hm} ftwt to fbr of dttatHltty t f 
th» jmpfltrnsm! Mta«n»t*8y Iwmr* oo« «r 
murv of dw lodindu&f't nu>n: Hfr a-ctivitir* 

indivfctafiJ'* mafw iH» actfttu#» a^o 
cotO»tltiJ W f dlmabJltV 

Vm ADA ond Jt»i» part, iikt the 
JUhAb*»ttfltk« Act tf] Jfrrj do ^1 »<t«np» « 
"xa-mdrr t»t' £>t Imeainwnt* tiiaf anr 
"dlvwbrtHrM " "TV drtrftnm*t«>n wlsrth** 



UafM^raooti of (hort oVnittOA. wtra utlu sr 
oo k»P| term et oenaMaeat isxpmA tro 



ttnlsjd to • sn^of Bft aotMtr * 
i^tt^wv ^ wiw—d to of {be factor* 
noted ■bom doe* wl uuwtf to « ««j 
fMMopoa ween onomd iri^i Ao ■ 
p| lb» ooorojo pomp- Pwoaawaphx i 
brcdu«l b»d oik* been to wdk •* 
mi i ii d M i ii) o ^ ia rl ■oo lrl — f bt 

~ ton«od Jo tbt awt* W» «pe»«r 
M a msH of « pofokoi 
ieof abowwonty abia to wo* 
mi an aivmoo apood. or rrew «l »od«rat<4y 



of waiicj 



mptfdM»«, cod Inftwwi Steflorty. e*cr^ 
k. obeafty to «u 



RSr 



ft it invert** to rrimnibrr tiw tba 
i LU tikt u I oa da pgfaioa of d» mo»Qf 
bfa adtr«y £cn»l b* £b« raa»lr ot • oaedtttoe 
(bo! it oo frm- Ai ootad aarffer. 
a^ti*a^a^«bf«isoi orpwaoorfty 
l iiaiuHi li rtfji . and iiiiiit n ii in iiTTfttl cufosoL 



Far cxanjpJc an aafiatdu^ trikooo leg* are 
pajiwiyaad ta a ihpf nnrtafh lbj»wjd to ttw 
major Mt acttoHl of wofldai bacsaaa bo or 
aba osobJo, *» io Aa UnpairaaaL ts 
perform tbst major ttfa •otfvffy 

Attarnobavby. afl ta^ainoem to 
aai> o > J O ja ofl y tlWfMaj ■ H g ffrtflra m tiy 
Ptafrfcrtf daratko. maaaaf or ntawitfrrfl 
»p4ar ajoacw aa bafrrtdaal on perform 
partteolaf iao|or Bfo actfvby as ooOBorad to 
tbe aaansa poraoo to fba aeeosoi 
popakbes * ob^ to pwferoj that mm 
a&pr US* acit^ Tbtra, for a**oip*a. as 
todt^daal wfco. booaoaa of a& iaajjatnoent 
oaa oajywaa far aory br+rf portwb of Otna 
wwdd tat aa ba teg b * 8y drafted ts the major 
ttfo actMty oi waktea, Ao tndMdwal arbo 
«*«9 art^staJ »os» wo»U Jftotiioa Pa 
aa^aiasbaOy iSmltod in (be m&fr &e acbtity 
of araSisig bvoata r tba> htdhrkfaaJ ta aoabia 
to waft aritfcottt the aid of oroatbatis drricaa 
StotOarty. a dtabrtfc arbowXbooi toaelto 
tacatd la par to*o a oooaa wactd ba 
agb**ggtiafly thanad bwow feo baiMdaal 
ceiro* prrfpno c-4o# kfa activmaa arKbotrf 
th* aid of sjjaaboaOoB. Saa Seoaie Report ot 

Hooaa Lobar ftspari « tl obookl ba 
noted (bat tbo tertn "avarast oenoa" ta net 
ffitrcdad to ttsofy « pToctar Btatbaoattcal 
"avanaar." 

part tfiSD tsotM fororai facbm that aboaJd 
bo cogatdefod to aaJonj tba d d «u it a attn n of 
wbathar aa uapatfiBsct ta aabotantteJty 
Hstitiag. Tbeaa taotora aja ff J ffca oatiov aad 
ptrvmntj of (ba tw p aH aaa at , 1$ darattoo or 
**jMctod dnratke of tba bajadnnoci. and {*) 
tba pemanont ar kmg tens teipao, or tba 
capacted pansaaast or kaaj tens tospott of, 
of ratttJt^ bwa toa taapatrmoo*. Tba torn 
"dvfatfeax'' aa oasd to ^da oooteaf. mhtr* to 
the tonfth of t>s» tnsjxitnjwci per««ta. 
wiui* tna tons "teatpmci" rafar* to dta raaidvai 
effeca of an isipatrroast The*, foraewnpie- * 
br»>*«o k?g thai taJuta etabi waaka » bead n 
an irepatfmafS of fabiy ortaf dwratkm 
H**wwt. if th« brv^fio iBjtu»aJa improperly, 
{ba impact" of tba URpetnnent wwW be tba 
rrauitujj petroaoaftf ttatp Liiiawtaa, tba aHact 

cagjit tu a faincitosa madttfiff from 
BtsiSBatH: bead >oJur» wrookf ba th« "impect 
irf that yhpairtnant 



■faflMr to ocrfnrm ■ major feso aafiafty. sda 
^maeb oa ar^H oat coaat tete a dbajbffity For 
ajutt^ds. as mdWoaJ »a tc rp«<! 
beamaa ba or aba w«a atrer tatajbt to wad 
moid sot ba aa tadhrfdaal wf» a dteabdtty 
beoasue lack of adse*ttoo ta oot as 
is^cjrmast Hoa"r*or. oa t&dtartdaa! wbo tt 
naabia to mad beoeeo* of dyviaxte *wooJd ba 
as fcsdfrtdaeJ «4 d) a 4Jaab&<y baca&aa 
dyateaia, a toa^^ dteobmry - 1» aa 



J aa todtadoai t» sot asbataatteBy fimtted 
wi& mapect to cay oater nsa^cr fctfa acttrtry, 
fba todta^baaT* tb&ty to parfana Aa usa^f 
tefa nrftatfy of worbisa i^oofd bo lAmatdmod 
If oa aafiaidaad » aobateate&y badtod to aay 
u&ar sw|of bfc aebrt^r, oo datansiaatton 
aboald ba osda aa te afbrtfter tba jodfrtdaai 
ia asbaSasbe$y Hmited ts arofkbaj For 
< nt«B$da. tf aa taaVtdaaJ s bfiod t*., 
asbamasally Btebod to tb* aoater Ma «c»T«y 
of aaeta* tbem to pc aaad to detannin* 
wbafbm tba todmdsail tf abja aabateottaSy 
taatad & tba fpefer tih acbvtty of wtx*** 
Tbc datejwbwboa of wbadSar as todtrtdoeJ 
ia aobaiaatiaUy Umrtad In »prks« janwta^o 
ba aatda am a oaaa by oaaa b#«* 

Tbie pari M« specific tsctart &ei raay ba 
oaad te ornaias Aa datsRataaboo of wbaibar 
tba bamatteo » arotbtas « 
Tbaaafacteraam- 

(l}TTtof««!»ab*£»J aroo twwbica tbe 
taatMdaaj bM io at oaaibU accaaa. 

fl} Tba iot from wbtoh tba tadtrtdoal baa 
boafi dJaaaabfiad botetaaa of as B&aumeaL 
aad tba nmabaf aad typa* of )oba uttbetag 
ttoi&sT tratetj* k«»rtedaa, a^C# or 
wttbte cbat paP a Ta gbka J am*, avbt^b tlw 
Issirhbrni I* «bw dtecaabbad bacoaae of rba 
^wirmoni I dam of fctxi aod/or 

(5) Tba b* from ***** tbe todn^btai baa 
baao dia^aal&ad becaaaa of aa aaeamaaat. 
and tb* maabaf aad tyaaa of other k*b* not 
uttharts atestbw trafaiog. kaowtedga. ablUi or 
abdrttea. with& d*a« aaapapbtcai area. bv«» 
whicb the tndmdaai la ab» dfaosahfled 
bacaoaa of tbe tmpaJnnant ibroed mm of 
^>ba w vmrtov* claaaeat 
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(jrteptf 



fcoii*i*fe**l p^cb sbic to mvCoib fobs fcn 
n«««r chat *• dmm at m^UU 



B^^MJf^ ^ X^&8^ Rfv y^rt ft 5$^ 



r«od typo* o{^b» M tod 




Lisutod is 0 A&gto* i/fip Activity 

fir* p*rt *f &* defisMcsi «f 
to aaaactd "Moomd sf part ef ttw (Wtemwt 
be or «fe*m*y btftfttomttaly ftwtbtrt pert 
of ftm 4*ftnttk»x Tfe? third p#rt oi A* 



Cotst to tfee rates* <rf to 



m*y «s tesp» w toi Ax* wt & tei 



of ** rrj^kwy (Mtotton erf 

««4 «rtO tw co^tJ*Twi 



i») Th» tj^^WJ may h««# a* 
ibyto 



Me 



4 sf to o#fittw recftfcxtf of 
Tbe Cowl coadadMf tot by tadadu* 



Mb 
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aocto+y* m unwtotod wrtb* »od tew ***** 

a* **• A* pbytocal baftattsn tb«rt Raw froa* 

Am todfrrtdoof ratoatad frg ■ fc* 
of sba ""tsyth** fo*s» »iMBvttPW M 
•*xx**tod w*b <fc*«ki£lJ** wa«W hi uuo are d 
mtfsriHi part ef the dafisltfan of dl*ebt*«y. 
wb^cr or wwj»Jej«f^of a*« 

«««d eaStfa pMDapMM tear* ebwed by 
odwn as the Bald ood wba&er m aot S» 
to*Sr*#to*r* octo*! pby**#4 or coastal 
ooadbttoB wpaa pi oatattdorid ■ dtoatotiHy 
■now (ba M wikjshJ part of ft* 
deOstto* A* tba togtotojire taatory arte*. 

vreeeal 1» 
■huto* 

i. These teceode ceajreroa regardbg 
pradacfbmy, esfet*, teJ« moCB. babillty 
etteadaoce, 001 of a— oasa a d toe tos and 



and acB«pnMMM by oowwrMto ood oaetooaeT*. 

Tbeffrfore. rf aa tsdretowei ca» stew tt»t 
an aajajtoja a j or after oawwOd aaitty bwpo sb, 
eoaptoysaertf dpctotoe beeaaaa of a pweepttoa 
of dtoab&fy baaed on '1nr& fcw or 



at tite tew of ft* eeseAif aj a jejl da aeton and 
ehouU aol be baaed oa laimiliflia <ho<<* 
exnpteyse basses* saebie to As fetor* of 



Tb* detormtttatttia of which haM»ttap» art 
BSBSOtaal roof be ojtftoaJ to fee detenBtoeOoo 
af whether or oot the hidwdao i arwh o 
dtoabtfep to saab&d The oseoiStoS femcttos* 
am theee fcscftoa* Art the tadhioaa! *rfce 
P0M9 lb* poettos mum ba afafa to perfon* 
aaajM«wlAvJB««jMopoiof* 
roaaaaabb * ao j BCMwo daflBOj. 

TV tocpdry Jste wfeathar isatodo 
fetuses to aaaattal MMot* fact*** 00 
wtwV** tb# «nptoy»r mct**Kj rw^cirrf 
eaap f oy e sa to *■ pesfttss to pertorta the 
eert*<tr* 



Th* 11*4 to*«sr It the defrae of expertise 
or aktS reopened to perforw (be fonettap to 
iamiii|iiiifiMi 11 1 - iv y J r' tJLj 
paaSaaaa (ba en^toyea to W*J fse hto or her 
etpefSee «c ahStta ta prrfona (bo p»itx^Ur 
faadteL fa tocb a wt^tMw. fb« pej*w^*«« 
of tet ^^eotateed tnk woott be aa a^rntw' 



i»«m'' > dtttPdivkba1 *ffJ ftMMftr tba 
"ruawid ao" part of tba daflo*t*aa ol 
AnbdStp if bk awsleoai canaol artic&U* a 
oos»-diaor*BriB*toJT tooaop far fba 
m ytoy oMMri acaton. an hsvaajea tb*i ttw 
cmjHcrr ti *«ins«j tVbwtt of •'wytb, few 
ar »<wio tyya" can bo Am 

Tbt MM PRrfHbtto di»0tB^saaM3 on tbe 
paaaj of dtaahtafy ajatert gaaUfad 
ajptvloaah) w«b <iiaabaw» Tb* 
aofenaiMttea of wbotiwaa «d}ra*»»l with 
a dbabftty "aaaUHocT iWM S. fnadv 
t>ao tapa. Tba Hr»t atoa bi *o <fcrtaj«mo tf dM 
ipdnrtoaoi aaU^M «m ajawytoM wi (pt J b« 
pov«bos. s««cb &• paa«ooito| ttw »»'pf u P ri * t> » f 
«fec»ttojoi bacfcfiwajti «n^oyawst 

tba Brat stop * otiamBObS *rb«tb«f 00 
«ro«rfa*i wbartaarapMste JaoatUOeofew 
a o^tiftod oobbc Bcocmnunt (tTA! pcMibos 
M to *Ksm&* ih» todrtnoKai'. creoBtOait te 
aatoraoaa wbethor tba iaolfirfoaJ a a 
Ut*nwJ CPA- Tb*» « ■ uw »t l»» a« iab»r»d to 
to tb# HabobiblAiloa Ad ajtUn ai 

"otbam^a oo a K ft od' (or *e poatfloa So* 
Saftrta RapoTt at » Hoa** Lobar Report si 
#*-es, (fie* } I was M»( M*Vi«« X««*aasbfe 
A*»oo«o«biOM3 ) 

Tba ia aBw d tfry ta to dttowotoy «botbw or 
pot tb* wJJvtdaal can perforto ch* aMaatwd 
toortkn of tba poalttoa bsU or cbwbod. «*& 
or «*ntw*t fawoaW* u tt oaMo ^ dflOon- The 
p«jyop» of fbj* taoond Hffp f* to csaafv tba( 
iMfcv«4u*ja wit* dtaabdMMa wN^ can oar^om 
tbn rM*flU* I fnixiioo* af rite pcu&on haid ssf 
6e*sr*A at* art OOMod «»fi0t«>wf 
gg p o rt aa llia* ba»a«o Uwt *'* abla to 
pofforn nxwjfhtfti fuoctioef of iba po«it»oa 
Htxm Labor R»r*^ •* 

TV) <Wtaraun»ttoA «S>{bc; to uvdlvidufti 
artOi ■ iiaabelit) k 9«aU5ed l» ^ msd« *r 
the torn of tb* waployttMwt iVfJiw Ttw« 
ctai o nobt attoB «bouU b* hiaod no th* 
c#p«b>m»a« n< th» mdjvidi«! i*t1fc * dimtaM* 



anvattol F«r »»«ispU oa csaplerer o»ay 

paatlfem B. to ftct aaplovar bm» oow 
»ajfHimd ony aBMaoyoa is thai parttoalar 
po*voo to typ*. tbi« be ffrtiBDo. thai 

tf^b*S«btet whaholdaflto poatttoo if 
ra qat ro a to perfaatH tba haacCtoo fba 
sa^bpsr »ert» la «ro «*>oo^ hmcttoo. tb* 
tae^fy tb«o oaotor aroood whathor 
roioortog tba faocttoo «moM bwdaoa^tifly 
alter that eoifbon. Tta* daton a te ation of 
f*b«4b*r t» t»i * p*rtocalar ttacmn if 
a«a«Bttoi wtS graeraBy bxiotN go* or wora 
of (ba foSowtog I«ctan batvd ta part ta» 
6nK £*c*Br t« trtwtber tba poajften 
nfeae 10 parfofoi a aorbcwlsr bsxttoo For 
axAapto, « tadhrtdsaol ma? b* bbad to 
proafnad dm wra a rtf a Tba abttitv to 
pnoofrvad the docvsxotj wo«U tbaa b« sa 
«*ae8&»l fawJttoo. atooi tbi« it tba onfr 
r«ooofl tba pctfttusa euete. 

The Bocood factor to 0^0.-^0!^ wbatbsro 
faacdon ia MaenttaJ it the Atcdbor of otbar 
laatopaee eeaUabla to p*4oro tbat tob 
fmKttoa of o*ao3g o»bom tba pgffar m aa o t of 
{bat fob fttocttos can b> dlabibolod. Tbt» osay 
ba • facto* ertbor p««at tb» told foasber of 
«**Aab*o ooiotoywa t* la*. 01 bacaaw of the 
rbactnattes oaoaada of tba b«*fpa*» 
opareikm Par e**aapfa. d «n ampiofar h** * 
fUGrttj mtai& mates af a»a*l* bh 
onptopoa* for tba *t>hia» of *o<i u> bf 
perienaod. « bwjt ba aeooaoajy that oecfc 
anpiopM perfona s aaJfttod* yf d4fJ«rBtrt 
f«BCfloi». TVorfor* (b» |»rf fmswflc* 0/ 
tbea* h»»c«c«# by aadi oojptoyae bocea>« 
more crtttcaJ aod tbo cattoo* fc* r*o««atii*i«8 
Ute wrb botoow owra tasted ta eucfa s 
cttuation. ftt&c&oaM thai osd^ not ba 
eaamttoJ H AoM o«fa • larger #iAff m«r 
hacoase ofoaosai bacsaaa thattaffem* 
tooB ooaspatad to tb« rols&a <^ **>of*i tbat 
battobodoaa. So* JVrwtrW/t A/#*af*ier. 
m F 2d 478 (11th Ctr 

A fisstiar eifuatron m^)t oocuf » « Ufger 
wwi foror tf tba workflow follow* a «yci* »f 
bc«v* d«OM»d fat labor totow** »«^ri 
foUpwdt^ Uw damaod portoda Tfcil type 
»J - . stbjbt she ouike Uk 
par^ - - w aafb fn»ft*cn durtnjj ib# oeais 
penooV aon i^nttcai sad mofhi hmt* tbp 
effipkryer't ^*ib»lity in rvott*tisrtng 
oy^raUf^ p«vc*diir*-i S*w Ik iter v 
nBD K Supp {D Conn t«S?f 



Wbafber ■ oorttesUr faoefiOP to assaottai 
m • f*t**ol <tot»rni»#ftan that aw** b« oad* 
00 a oaae by oaoe baal* is deJerabfias 
•rbetbor or not a pmtkvitn f andtoa ** 
tunnfkei afl ralevaat a*io>oca dtaadd bp 
OKridcrod Part Mao beta rartow type* »f 
artdosoe. cocb a* i» eatabltobed 
oaa c r lpwoo , tfaat aboaW be oopaidgrad m 
datenoio^i irhotber a parttoator fvuet*o» t* 
oaaesttBl. fine* 4m bat to not e*hao*4m 
aJpar ratoaaat aatotoaoa roay atao bo 
pmeirtod Coaotor wabjbt wtS not be fpn^mi 
to tba types of pvtdrae* tsdoitod us ttw M»t 
tbao to tbc { ) p« a of evi&MW* not U*tad 

Mtbow$» purl laao dom not rw^e 
«aaptoyer* to darrbo or osaistvln tob 
a aaort ptto a*. *w*w«i tob daacytottoaa 
prepared before aaWtmog or «tei ry«w%sq 
aaphoaoto far tbe tab, a» «eeU Of tb*> 
aaapfa yo r 'a pobpoaoi a* to ofb»« haicti<att ore 
ecsestiftJ am oflaoqg tba raJeearH a*wtowap m 
ba ooca t dar a d to detorojliitoaj •rbatbar # 
psrttooiaf hfocttoa aoiaaltal Tb* tartM of 
« oollactte* boraauojuaj agraaaMsl arewton 
ratovactt to tba datonotrtsttoa of •ebeiber « 
parOgaior fujjctjoo t* eaaaottol- Ttw *of* 
akportoaca of poto esnptoyee* to tb* ?ob or of 
ca rpo gJ aasptoyoa* m aftslUr t°bf i» lt»e«rf»f 
rr4rrwt* to tbr datorBi&MbflO uf wKiber a 
pamctdar hoiroas i* aaa anbal 5*w H.K 
Coaf Bap f*o «n-m Cortp A* r - ' » 
M (19901 jberewwfW Co$«fsraoca K-pcw 1 
ftooa* hobciory lUport at SS-^f <kt 
Ho>/ * if& Pmtet Serf** «? F.2d l<m t«h 
Ca MM] 

The (tow spoot prrfmntnii tba b-hm riai 
fuactum may alao be an o»d*eatar »-l » tber 
that fsnclba} to eaoeo^ai Foe eftamok ?! #n 
«MB*ayoa apaoito the *aat amtortty if b« 
bar tbae wortota* at a oa*b r*#fiaf tbi* 
wotrfd ba tbat oparabR^ tbr < J*b 

nqeator i* so eeaaotje} fanrtion Tbe 
oaaaaajaaaioa* of fafttng to require tbr 
c m p toy oa to portores dto faacban may >+ 
Aootbar ttdfccahsr ef wbrfber * pertkuJai 
fancttoo te er^=«ttol For sujnpV attbou^S 6 
fbefigbtr any not roy^iUfly h**e to Cflrrr an 
uacooack^ adtdt ovf of a heratftg hsildms 
thf oottoecpK nue of fatting to fwqtffa"* >hr 
ftfufbjhtor to l»e abto to perfona thfa f»mf<io« 
wotdd be Mrtotaj- 

It it toa^ortaat to note f^*t tb« tn^urr tnto 
ef*eott«4 faacrttona n sul iet*nd«d to tecood 
/ffcuaw as *atployer'ff beato*** fuderiwtt «rtfb 
regent to prodocttoo etoadardi, wbribef 
ovoHtottve or questman** nm to r«o»uT 
rmptoym to tower fr»ch f?ajxi*M» {*« 
| te Qstatiftuttoo Scaodarda. Teert stui 
OtberSetocaoaUitcrial tfauempl^' 
fwjuiie* rti typw*# tu be *U* to oonaatet» 
fyp» Tt> wnrda p«r owmiie it wtf) not t* coltod 
upon to eaplatn why »n maturate 
p/wioct. or « fyptog tptvd of efi •void> f«*r 
Bwntrte, wotdd t»ot fcw ad>Qti«t« SunttaHy if c 
botef pa a jtrae »to •etvtc* worker* to 
iKirwufiMy ckwo 1® r«M»* pe< day it BITl 
hoeo to pxpiam wby »1 lbofx»#ti 
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cfcedaj, Of why ft oboae • t0 room rather 

tbSO a IVJBBI WHjttfW 1 X BI HiMW . tf SB 

csiipkryer d>o*a r euufce ■cqkjbIi F$ wwd per 
mtitoto typsRJ *e Cm thoreajh cine flin g af 16 
Fooas. ft wtfl beve to show thai it actgaDy 
taspoaes aw3» peo^iirBSaeots oc its oniptoyoes 
te tact attd no* atatply on papa, fl shootd 
alee ba stead that tf ft te afegad that the 
SfltyMiFy*f it ifra ftftfflae^y sefectedi the ftefflflBBsV 

kiatl ofpnaftactton to a ^utMd o tmStvfdJonis 
•rttfc the eatpfeyer aaj have to 

p/fet * tqjtttnwte. BomliscrMHfejfltory iwuu 
for ite ••Hvtkjfi 

Kn tedMdoei t* amAnw l a ••o^esWJed 
tedKidktei wttn a ftMttilRy" the tafcefrtual 
«*fi perform the eeeenttol h m c hon e of the 
peettoon tend eveaetred with or wrtbesi 
iwkkmI)I( a o^awoo dtettan. In general, *o 

envtrwaaseuJ «a* te the erffy^flfcte^ see 
oMtoo»artfy <too* that eoatass an tadmdteei 
in tk a (hsebtltty to eatoy eqoaj empsjy roenl 
opport "ntties- There are cKj p* ceMpetiee of 
wwbbbbbbi m x Mmimodatton . These cr* 0! 
•ccomCJodsrtowa thet «v reentaed to ntfwr 
etftta) opportunity in tike lyM f fl U precc** 
\2) tc&xmxfdm&om thef enebJe the 
eanptoyer'i emydoyev* with dteebittttes to 
p*rtoro: the eseesttel fapcCwn of the portion 
WW or desrrwd sad (3) ec*\s»«Hxiattoa* that 
anabi* fhe raptoyer* fyjityw with 
^MM^4n to enjoy e*pad Witt and 
prs*tl*SE» pf afnptoy*B»ni m are eatoyed by 
f n>^Mrwi without djeaNbtitw. ft *Wd be 
noted nothissi Hi this pert prohibits 
4ws piti yen or other coven&d entities (row 
prmtdJtot ai-wnmodattorw beyond those 
rr^mreC by this pert 

Harr 18)6 Ihrts the eiuunpies cpectffed bi 
Btte | of to ADA, of thff mo«t odsbbnmi fyy»« 

cxJTRred entity o*y be rMjatnid to pntvkb. 
Ttwrw ^ns *fiy mtotber of other tpectftt 
«xos^ao4atton« tfaflf may b» uppropnato 
OSmcaW ftflMtfcttf bv< ATf f»< «|wclfic»% 

w«tttoj*d us tlst* !t*nng. Tte» tuning *• j«H 
Brfs*ad«l to b* «hro»*i*» of *cxo*mo«OJitHin 
pc»**h<iit*«. For rids^e. other 

oee of eccived or pfovldtny 

e ddtto ad snpeid iveve for nscrwwnr 
treatment owkiqg t>mpioy*r p»urid»i 
trmnepomitor eoceMtbie end providu^ 
rtwwfwJ periiiqi apecM AcvtdMg penomit 
HHtetftflU. »»ch m e jia^ tttfMr for *rt 
^>U>yv« wffjs no N«?vd» u? ■ travel «ft«JHi*in1 
tt> act «t a ei^bted gajd« to eactet s biind 

eleo be » rweomiMr 4«xwwnadwtioii Senate 
{leocet *t Jl. >to«i*# Leber Report #( W 
H£«#> M*ci*r? Reoon et 38 
ft me v si«o be e reemmebk 

»»xcn«ntg(i#tjti*) fip permit eo tmiiviiiua! «rtth 
e dj*eb»bty tb« asfarteAJty id prwtoe eod 
ytiiiw eqeipsnent side or wrr*cr» thai im 
ftnpicTyc; « do! tv^uu^d to provide »* a 
^aexsMbiff e<ownnwdfltki« fof evamp^p it 
**0»W be 8 rmKBGnabtr tuxvmfu^tton fotf an 
eetptoytr to penmt ph tndrvtduai who it Wind 
to uee s dog *( mwtX eviro tKov^t th» 
*o»f»4oyej would so* be required to provide a 
gunfcr dog tor rtse irmpkr** 

The eocoonoodatkm* mdudrd on ihr it»t of 
reaeoiwbl* •ocamroodeiJonf *pp jfpw*My 
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peif eupjimatofy Ilowater. thope fire e few 
Cwrt ppgagx? fae^er exp ie ojf tton Ooeof^Kse 
If the eccoawiodettow <r( aMfctnj ctieMaa 
hcflWw wed fcy e gp li y >— r w ii W) 
■essM&te to, e*»d *t * Ti feto by, ImU'tdaale wJU> 
itteaibtrTBe*. 1%w a tfa o na u rfet t mi todwdwi 
bo(b t&oee onns &*t toeet be m&xwtbh tor 
tfoe« Biptoyo e topeyfwweeeacttai (ob 
h>nv*t1c tWs e» w«8 of sos-werk eje»« mod by 
tbe uiu^iufur'e umpjoftwe for olher psrpoeee. 
Foe fjpjBJBifc a c oeeeffa t e break rooate. kfflc& 
rooJMk, Craintnj rooaie, imjwiw may be 
tmq ak iA m wmmm&B ewawwiodetjqpf, 

Aootfefif of tb« potwuts! •floasnBadeitefit 
lietod w ^ob reatiutltstqs " An ei^pjojrer or 
fftbor ooverpd Pottty a>ey rwArwotae • fob by 
rgofloceOoe er r w &et rtlB ^By poaeeeenttol 
foe fiwcttooe, F« example, e« 
eaoy bare two |obe, esrca of wt^ds 
cnie^i tfce iNvfgfWMtvge of « rn u wber of 
foDCOpp f- Ttw eojptoy**" btrre s 
todarldael wttft e dkab^ty who It 
«bk> Id perform eoaw of the roargln*! 
fuo£ttosa of «od> )ob bat oot oil of tb* 
BefgtaeJ ftencttone erf either rob A» en 
■ctfOtasiedetton, tke eoptofRr ovi) 
redtetrfeeee the toergto*} faaoOssf ee tbet ell 

rj pefiofiB ai» 
raathi e port of tis* poetttofl to be filkd by da 
ttaafified todtrkivej with e (baebibty The 
r emeJaiqg imtr^seJ fooctwc* that the 
tadtateaJ with a dfeob&ty caxtnot perforro 
weuki tbes be tnsoe*errwJ to the other 
pntfttoo See Secete Raport et SI, ftowae 
LOtsor Roporl at 61 

An etspfojw w otb** comsrpd «jtify tf oot 
rMftftivd to cwefiooete eeeeottai fuuctKRte. The 
eseeecttl fssjettow are by dHWtkw thwee 
that the bxbrkW wbv botde the fob wouW 
have to p ei fo f tt . with or wtthoet reeaoiisHe 
e*roeju»odattua. in order tv be oos-^V ,-ed 
jjuohfied tor the pee i r too for etu>e)p)a 
et^poee a eocarrty guard potttws re^atre* the 
todi*tdtfs] whu hoki* the Job to ineptrd 
fckwrftffcattoo card*. An etopkiyer would not 
her* to provide aft fcxbefetosj who « ie^f> 
bitod w«h e« fteeJetant to k»ok at the 
tdenitficatton cards fur the le^aDy blind 
Ffrtpksyme 1» dwt attaarwp toe eeewtaot 
wo«Hd be pcrrtorntotg the Job h* the 
UMfcvtrfael with a dteobthty rather than 
seewtios the iadtrtdwaf to perform the K* 
See C^ffW v Ptird&A aB& F 2d &SS { 10th 
Or 

An ert^ovw tff ^her cuvared aoJtf * may 
aiaa rtretrwture a &b hy aJlertng whm and/ 
or how in eeeennet fomtto^ >• performed 
For axampM an e#*antt*l ftmcHon 
roetoasertiy perf canoed m the ear^ memMtjt 
bnt^e owt be te«cheduf«d until later m the 
d&> ee a reeaonabie accaaaaadeBofl us a 
dieabUitv the! preclude* performaoop fb* 
fwifttoo at <he t,B#iaoiary hour Utrwtse. a* 
a reeeonabte «oooffin»odeitoo en «japioy«v 
with a dieabditr that jnhibtta the abhty to 
wrtte may be perrojftpd tn computmxe 
rtH'ords that were cuatomoHJy mamtatned 
ntenoath/ 

Heaaajftiweftt k> a vacant poeitioa t* elao 
!h»<#d a* a p*>i#nf**l rwaio*«M« 
AC£iimsi«istton Ln jtanaral raa»s«pvrumt 
•hould be <r*jn»»dcf«d ooiy *»hen 
st^amwwdattoo wHhtn ihr tndU tduaj ■ 
cufreot poai.tofi wowid po*a an uneor 
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a ypikentB An mp>— I far e poaKtoo cntu 
be ^MMied tor. aad be ebie to perforsj the 
efeanttaj fBuctjooj of, toe pecAton eoatgbt 
wtlhor wttboat r eea a ifleb io e a vwnife ouaOoc. 

Ra waai y m aBPt may not be seed to ttasft. 
aggregate, or o0erw4ae sftecrto^oata aa^inet 
acaptoyeee wtth dhwbOfttee by fan** 
mtsa^ncsesd s vxidies^ehee [MiajfteUM or te 
d o et g iatod vtttm or fcaawtpav Baptoyew 
■■uiwd ifMnmw Chi jndWdtttJ to bp 
««jcir»kmt poaJdoo. ta team ai pay. etatua 
eto. if the todlrtdaaJ If ^aalffled. and if the 
poeitton is r ecent wtthta a reasonabie 

■wnml af ibbb, A ^■■iiiiubI mil of 

osm" tboaM be dtrtessauod h^f of toe 
teea&ty af the dff^ftaarea Aeapaaaayte. 
anppoee tea hi oo tseaaj postikoa e^rmiiabie 
at the tsse that as torfMdssf wtdj a 
disability roQuseti rffanjejunent ae a 
fpeepnafefs a o ror aaiadatewL uaB)Jo|iij. 
ae we r er . tapes* thai bo sqtdveicnl poaHteo 
tor Wi dcfj the tadJvtdai*] qssfcSed wtfl 
Nwome vacant ottui wee* Under (heee 
drcdttstaooea, the etT^tiiiyi e houtd eHtee^ii 
dee todirideal » the pow4*on whan it 
beooflsji b*bbWMb. 

As e gpio y ar zsay rnaaetxs an tmijrtdaal to 
a tower graded pwatttoa there *r* sjo 
aop e a unoajattope that wooed a a afc e j the 
fjsptoyes to resets in the uuiieut poettton 
end Oaee art qo -racent eQatveiORt poettkice 
tor wbtab the mdW»«J ta q»aiiSed with of 
withoot moaeaabic ooaafflmodettea An 
employer. boweeBr« i* oot ra^ajead to 
maoilatB t^W reeas^gnedj iBdhrldBa) with a 
diaabtkty et the teiery of Che hasher graded 
pmtrton tf it does upt so osatnfain neeeate^sed 
«»pkjyp«* who ana oot d teabl ed. It ahooid 
also be ootod that as Kopkjyer * not 
reqt&ed to tsm no to an tndlvtdaaJ with « 
dieabSity e« ss aoc^anawdattos. See Senate 
Raporr at Kocrse Leber Repon et OA* 

The de^erwteebon of whsch 
aceeomtodottofl ts epproprt ete to a parhcuiar 
wruatton tneufea* a pnsoeas te which the 
empf cyar esd cmpto +e idesttfy the precise 
hteHsbons tepoeod by the <Baabibty and 
e&pkee potential axi»mnwrfattoRi that 
wae& ceerooaw ihoee brnMaboae Thw 
pnx**m te diacaf«d «wr* faSy | 1838 S 
Not Mehirsj Seeeonebie A o one naao dattag 

Secttm &Xk£(p} ttaaW M»dW>^ 

As ecipeoyer or other covered eetity (• not 
rajuijed to provUe an aoconaaodatton that 
will impose an sexto* bandahip on th** 
iteration of the asptoyer * or other «wrr«i 
fiftftty'e tmatneea The tens "m^doe hardship 
mencc atjpufkact diffkvfty or etpense in, oj 
reedtiftg f*e*n, &e proneion of the 
*«.i.-xwisiodjittan The "ttndur hardahlp 
pmviaton taaes etto ecoowit the ftn«f>c-s«l 
reelitws of the partiodar employtpT or aiher 
coveted ecttry However, the concept of 
undtw hardship is not limited to ^nam-iai 
dtffkalty "tindae bafdajnp " refere to err) 
eceommodetton thai wo«W he imduJy costly 
extenetve, subftanfiel, or disruptive vt that 
wwdd /oi«i«tR«rtaUy ajfar the natttrs or 
operatfon of Che bueinete dee banate Report 
e* J5. fiouse Ubot Roporf a( 6? 

For «%»impk axtppeee an md)» td*at wnh a 
di*ehHna ^*ual wupauownt that OMkes i« 
e*trernei> diffkuM to see m die* Jiahtina 
»poit#s for b postrifRft a» a wattet in s 
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hrtiMiy g* a re*i*oneb|* aocomoiodattos. 
Aito««h Che to&rt&ml may be. able to 
perform tot tab to fazfeb* Ssbtaw, «be 
nlshlilefi mm piilWj hi ohb Tit 



l tbwqah Iks _ 

tnyww «n codoe b»ra*hip tf to* bright 
Aim woajd desSroy flat * j to to oo» of tos 

cBftora*ra to see to* etesw sbtm. Tbe foot 
tost thai psrfWar SiXiewrnxxJatkm oaec* an 
ersfee headship, bowwr. oniy swam thai 

^v mtt n totM awl tefll art awk an radae 
hardabtp, tf* esvbyw mxdd be reared to 
proetefc? tin aHewitw i km marfan em, 
Ac asnpioycra ckfco that the cost of a 
Mfl»tf>>oo will t iwrm** eo 
? w« be aaaJywd to %J>t of 

ttoed is pert tfiJO. to part, this 

aswryrt* reqaerea ■ d * tor**toaa a*i eiwtwo* 
fhnw ml wwflw ■froald b» goiwfcawed to 

deddibs wkrtoer the aocosimodattaJ is 
oan> In eame case* toe SnosciaJ 

arinj to to e»«*recj should be MMMdmd « 
datoflabtow, whrtpy tbs oott of as 



other cm* «»»4d*r*ttwn of toe ttoeocml 



rewmw* of toe smaleyer or 
entity n * "tittle 0107 be bM*«jroprtato 
bw*us* tt may not girt! an aocarete ptoiare 
af the ftoaoctoJ rtswauoi emflabte to the 
p«utfc«^fif factifty thai -rUi screeUy be 
restored to pro**!* the aoaaaaodatkn fie* 
threat Labor Report el Hew Jwbciary 
Rapwl st*3-*l, ehwCoofrramx Report 



ff the ampfoyw Of otoef covered entity 
mnHi flat only tos aoonwaJ reaoaroe* of 
ti» feeto** ifimv the br^efclaei will be 
empfcryed *ho«M be coBStdsrod, pert 1890 
quires * factual determiaafcen 0/ the 
nristkaahtp betwws the empteyer or ^f*w 
.wnwd moty and the factoty thai will 
provide toe aonfl M BMd aDDa, A* ss wawpW, 

food fcwrt ibi lb*i WMinai 00 maoey fros 
dte fr«aofei*of reinm Uj him en todMdvat 
iHfb a b#*riM| bfevnee H sunn 

th*f H «T«y be ee tosdstM bftrdAtp w prvr>4e 
aa ttHmv n m to «»ble U» tod^itta? to 
pArfkiipelB to owaAJy Jtaff coaefli^i Stoce 
tb« flmnaKl mtntlr—tilp beteffyn aw 
fcnealMr «od ft* fc*ad*M i» ka^ted (o 
parnwoi of ss Asatte) frtciclM-* £ee. only tbr 

cwbJM»id to detwmfc&aj wbe tb ar or oo< 
pawidlqg Ae aOCOIUOOdaUon WooM be *n 
gadw bsrdyhip See H«ae Labor Repert at 
fift Hoeo bj^tetary Jtaporl at aft 

M the anptoywr w P<ber swwwi mnttty cat% 
*bww tb^ {be cc*4 el (be accvmcBadaSum 
wottkt Hspctt as KBdae hardahtp. if wtndd 
ettH be wgrtr erf te pmefrW »e? 
ACooAtmedation i f tbe haxlii^ U s vails 
fftKB anrthar eotme. «t^« a Slate »c«a»on«l 
nrfee&titittan Ageacy. or if FedersL ftste or 
locei tat i«bjcftap> or la* credit* mre 
■veilebbr to ofbet the cxwt ctl the 
flccemmodotlon if ibe aMptoyer or «Jw 
oevared «t»ty rvcerre*. «^e efqpbSe »o 
rwem. jswntee ftt*m an entemel eoerre lha« 
t*««kt p«y the tattn coet of die 



l « cttsmri t&aim op*t e» «» 
attdiw bmjdeJldfi mt the i b iw ew if wail 
fBod*u& <be Isdieldsal »ttb a dattbibtv 
rt uffr rtitii *tv»wiwi«ntfc»**tTn abowM be 
givwitbf «0kMof afmkMajaM 
eoccBnaodettoo or of ptftng tba< portton ef 
aw aart wfciab »R*fit»t«e SM taidse te«Wlrp 

00 the epareKoR of Ibe baeJseaa. To A« 
extmd awl mask aaoawe pa> or «ee«dd pe; ttv 
aa> pari of aw coat of gw ac w w ^w a iawttc a 
os&j fb«1 porttaa of tite cart of tiw 
ittwMBwd rtaH awH ooaM po« be 

jw jurnd gw fioel Bet coat to the estify — 

1 h jjr be caoot dow d te awaf a aaag aadw 
osfdabip (See f IMM Making 
ReseoosbJ* Vcw»nwd*ttan|. See Seoste 
Report si s& Htscee Labor Report si m~ 

Section t&BJtrf DtmdTbvot 
An e&wfoyer nay restore, aa a 
qat&fkatem etandant, awt as indJTtdsaJ rwt 
poeo 0 aoad daaH to fee bealtfe or eafety of 
biCToH/fcereeif or oOMra Ub« ajsy oowr 
qu*U&»non fiAodeni. cacfe s rtaodsrd sjcaf 
apply te afl apfaoaotl «r twjjtofoe a and no* 
to* to tedtadve* wttb daabOttMa. tf. 
bomwe, ac toArtdeaJ peee» a direct tbneet 
sf o rveutt of ■ dbobatty. Aw eatipioyer wo** 
d«t«,«te» wbwlber a feeaoDeble 
eeowaMWOoaai eroeid e*awr eUsitoats ibe 
rail of redwoo H to am eooapubte leieaL U bo 
sax>mnjod«aoji aaiatt that wouid fiitbrr 
sitmimtfi or redwe tbe rfek. the ea^toyer 
mmy nftwe to Km an eopUooal or nay 
diecbaty an e an p toy oe wbo poae* a Aroct 
threat 

An employer, howswr. to not pemlrted to 
deny an e m p toy ewatt oppo rtu nity to ett 
mdirtdssl wffb a dtaabiSty Bwrrfy becaoae of 
a aUgbtfy tncrwwed ria* Tbe rtak can only be 
m m ft klfl iBd whan H pate* a ajgaiftcgitf rtek. 
i.ft. tag* probebilrty. of aubstonfiai barm, s 
speculative or remote risk t* toa^flcJeet See 
Henate Rapof! at Hooee Report Labor 
Report at 5*-»T; Hosee jvtdidaTy Report at 4ft 

Lleiermitiisn trbether an LndivwfuaJ pom a 
•tgnificaitf rtek of vobefemtteJ barm to others 
onset be made en a case by esse beau. Tbe 
employer ahotdd identify ih* specrfte risk 
poeed by tbe todMdua* For tndrrtdeala erttb 
oMotai or esMttoori dwabUifiee, tbe 
smptoyer ^ut1 Mteotit> toe fprnufic br^vuir 
ptj tb« pert of (be tndietdnai that «roaki post 
tbe direct threat, for t&4*vtcfeaj* with 
phystoal dieabtJIttos. the empJoyer e»sf 
ideuttry the eepect of toe disability tost 
erotdd poae the direct threat Tb* employer 
shtfuld then consider the four fecton Jjsted in 
part 1&3R 

JtlTbe duretton <rf the risk; 

(ri The nature and sewerttf of toe potential 
bam- 

\i) Tbe Ukebbood thai the potential haras 
wiU Qocair. and 
|4} Tbe imo^nenrt of the potentteS barm 
Socn MHsstdanttton mesi r#!v uo tihlective. 
facta*! avtdawca— not o& § sNecti»e 
percepituna, irrafk«;s) fears, pafrunalnfi 
attiiodea. or ifereoTypfi* — afxwt tfw natv?e or 
rffeci of a pert«daf dieabilfty of of 
&**)i&ttr eenereJly See Senate Report at 27. 
Hoos* LMxn Report at Houss ledtcxary 

Rapturt at 45-4R Sar also Aurnft* « 

J3d Or i»3! R*!*vaf»f f*td**m* may inrlude 
input frvsn rtir mdrvtdeai ento a dwabihty. 



the e*psrton*e of toe tadrrkfoe) wttb a 
dawbtiay at pfetxaw oUBttnf poaakwa. and 

uuliiiuai irf 1111 if"! 

comotrkfn. or pkyatoal tbarapB^ who hare 
rxperttse m toe djaaftf&ty toWved and /of 
towct sqmwwo> of todhftdaai writo toe 
dtoabttty. 

An ansptoyer H aiao persortted to rotp^e 
(art an tod*rida*J not pose a direct throat of 
barn} to bis or bar owns safety or hearth if 
pertenatcj the parOcaler frocnw^ ^ a 
wovkt laajih to a bh^ pr«b*bilrty of 
smhatoottol barxn to the todre*d«eL the 
frrophiyer oosfei ro)ocl or dtocharje tbe 
liMlltai a il iiiiaai ■ iQ OHW i ihle 

aiwimiawbitiiDi ftiarf rrrV* T~* 

H»da* bardahtp w«sdd avert toe bam For 
Kxauapie. an «npWyer woeW oo* be rwqiiirsd 
to an totovtdual disabkd by nauttotopey, 
tvho MW t naaal y ssd lanexpOBtedrr (oeea 
oonactoosttass fw « cerpentry too toe 

of power aaars and otoer owqgoraea 
eqtosawm. where m «tvwsmjooen«n eawte 
that w^l} reduce or eliminate toe rtek 

The a ase ee aneto that them esJtti a high 
prohehtoty of sebetantia} bene to the 
3«l->siaai like toe aa e u ee trtefit that tost* 
esists a high probability of tubstantial bem 
to other*, mast be e«ct!y baaed on v alid 
awdhal BoeJyeea aod/or on otoer ob)oa tJve^ 
ffvtdeoos. This deee rtH to aBoB mmt be based 
00 tadsndtiaterd factual date, wstofl (be 
factor* dtocootad aberea. rather than on 
stereotypic or perrnsiaQag oasvispooae «r«f 
must tmskiw potoottof re«*onabb? 
acoomiwpdetwo* GeiiereltoBd fear* a boa! 
rtaks from toe entstoyment gnt i r upg wii. *uch 
sa axenerbetJOf} of tbe theabtbty ceoaed by 
stra**, cannot be need by as e&ptoyar to 
dismiahfy an todtetdna! with a disability for 
e^ampto. a law ffrw cotdd riot retort an 
applicant wttb a history of dtoebbrsjt rocni*; 
Uloess baaed w a ceaere?f»*d fear that (he 
stress of trytr« to a»ek« parrnaf BUjtot tr«gr : 
a reJepea of the iatovtdust'e mental dbmM 
Nor can oatatalifwd fears ah«*t risks to 
tadi^iduak* wrth tbsahdioea in toe em( of an 
eveosetton or otoer enteTawnty be seed by *n 
ssnptoyer to ctt*o«s]tf> wi mdie»daeJ with a 
dieebilify See Senate Report at Sc. ffos«* 
Labor Report at 7%-? A. JftM-se ^oOiciajy 
Report at 4* See el*o hianlelvtr v nV^per 
TB? F Jd 1416 |«to Ctr f SS51. ft**£*v*!tna % 
f/5 />porfewrt/o/tuVf. saiF5d«l«(Wh 
Or. IMS) 

SetlJiV! 7&XX3 EnrrpfHW* tu <V Ottttuttutm 
mrth a DmobtfifY 

Srt iA*« /SXU /«/ fhroitfh ft / /fk^fi/f / *r Of 

Pen taae otohics thai 40 imtjvwluaJ 
CKfrentJy er^»ai«« tn ih* Illegal uee at drof* 
is not en mdiridua' w-irh a disability for 
purpose* of tots pert wtwn the employer or 
other t*t*ered ewrHy act* on the best* <A euth 
ua^ IHagaf see of drug* refers both to the u*a 
of ttfdawftil dn«», aiH-h «* cocaina. and to the 
unlawful ume d preecrtption drtlgf 

Employer*, for raampte. may diechare* or 
4ent *fnphjyownf to pereort* who iUrjaC? 
ua* dn^p*. on the bait* of «*ch us*- withotii 
feat of bemg held aable for diariajnaoon 
1*^ term "c*rrentl> cnaa^ind 1* m?< tntanded 
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jritaABip of day on th» dajy oj 



ooffeotoe. 



■b who one 



B eff)l 



csas^Ksa; sex 



O0 ft* bfl*t» of 

bo 



Report ol 47. 
It ooeoid tM noted tfart Ob 



ft oWdMy. & «e«M bo « wtaU&oa of tote 
psrtferesemptoft 
tofokoftebpromot 



tbmmd cm* 



i by &s AHA sad (tea pert. An (*« 



oro sBtnW to mh r 



topnorfcfctoc 
tedteteliMl fi oortictoottojji us a drus ifnwiimnl 

.jftto. to tskiw A« Ac taArtoaai if oca 
qswoUt sogagtos ta 8m ftajaj *oe of ftuoj, 
As OBp l oyoB ooos a* a te«r esfoncnaast 



a rate of an t 



is 

pert* 



TplWrkJwtoC 



b ortth 4 hi*4ory of tGcgul ate of 
Jrag» tf tr oh ***** ftwt At rtmd**. t* tot 



oof top 



th»»mf« of *fc 



• &B4eW?fao 



g of dnp or 
fesffeostoao 



adfetsry Report erf *& 
or booeftt pkot (hoi ore 
dosotvioiKte&teport 
i?ifeo*ioVfe«a<£» 



* potato of paid so* torn 
f the* H wfH prorkte to afl fssp tof gt * or 
tott fho oontBl of osidtal teomoM 



» oof ta rkatefiwi of lb** part owen tf tt» 
fe£sa&»tfc»to««dof s 



of Ate part 
ONUS. 



ffStO>6ot 

Raporfit 
oi | loanM 
two, end OAer 



so* cte dovecote 



Awofly.Tttftc 



a oi wheAsr or sot est te o 



civMvowt feet op litec/el at* ei dm * rtefactoo of ftte port to doay e w M w rw rt to 

ooPMR^ortm(mmlm»^«itoo»4i«» « appJtoast or rap*™ wrtb a dlaaitfir,. • 

Aal awitaitns 8** ss s raej *ad assets* beted as yuiarshiwt feoro coast die tofiftjf J™ P 

jr.iMrmi Tin wmqoopoj mil ftwi of on tadMdox! <riA toco a dtoabfttv. or wW* 



ror oAar a 



Hwottkibos 
to 



prowotton. or to any o&er **p^t^Wf 
■pyjflfO wfheQar of no! w oagioyoc of oAer 



Cm«TwJ Sew Co» i 
Section tSXX* 
This pnp^^ prtj^bJt* d 



• tii*f Ate pro 



tft^«oWeolirtJ6Bciinajvwfc«b««b 

t»t«^lRk%«>k^9dtocbomff«09f topartto*fla«A«-«idBcf A»c 

AjOfMft 

fkx, for ««sap^ H would b« perm{«*4« Jw 



3 all lupocto of (h« e 



SOBthttjOMH Of 

ptorcoo>p«ii] 
ib odworf 



wcttoo 004 erf t>w S 
PftrflGKUBotil 
oloovBfndso*!^ 



j Act ijf Tff^X (fiacrtoitoatofy t 



s aad matota^ a wst &*« five bW tranaWoa a»aaOy 
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ma, an csnpW m»kl ntf be expect to of feertQg to «qr sort of - 

or bw teiv to eisjaoyw stay tnqoira wfcitiiir 



• teteBoedofer 



**«4by*e 



eualfflad «ttfcfe As tsesafe* of I tfSSJ*«) to 
Aet he or <fe* »#3sfie» aS ft* *k& 



tat** need <ar 



(liifthetob 



fhecsrdw4n^i88edfor«Job, See Saaete Report «f M. Ha** Ubor 

,i»or^ Report eJ» 



able ^ perform «* Job'* o*M«ftM faBottoe*. 

For MMHopte. tf i low fins raatfmt (feat »C 
toaMfcqkwewiam 



of Iter 



Cfcwee 



ItbotadMdseJ 



ao i MJi i mut of berate porttc^or teb at fa 

testtaitoaarftBeaantoKi 
mlolttmoblf eooso 



Oo fee other biai if tfae U 



promt* d«0lM ofc^.of&etoKSodiaae 



o w a ra^tta oefrwphrtajti 



tlw tttoree* oceiftoa, wife** ib* cece***!? «, 



aodprtvttegeiof 



s Ssaeto Re|p«7e? ! 



t of that 



•t S^X House Lab«j Report at G4-6S 



eooertato die precise barrier lo tb* 



r*o^b?ti*partabooidproTtife*e <rf a tefc tb* as^foyar, a 

y t* ffft od tiK&vtdsei Mrfffe 4 jt*ahiftf y tettb no p^fyif^j mijtnimfi. Mv'"f ^ 
^■^^y^J^T^^'- 8 ?" 1 fl) Aaaljw porttefaf to 



**)« 



*y Malta* ft. ^Isitfaf o^bft. ^^-J «** * 

d^Btftoi^^tbop^toiw* 



Oftfae* 



• of kl* or ber fob atari b* 



diiwhibry th* t s known to tbe «5j»teye? 



(lilac 



ri^. ffedibett 



emotzioSto* proem**, bsmj 

tot] 



to k»« at H to HdActaBt to »eet t 
id smSi of ti» todMdw) botQf 

^#-ife* *rt mexi*xicA} WttEK dfl*ko rt 
pmvidod the eopkroe wl£ o Ioh mpostirw 
or mor« rodtiy d*rv^ tb#t <m*bl«i 

Hqk^m of Che joe. So* Senete Report at SS: 
Hooee Lobor Report o* (Be toe a 
Betwefk MO F M 8* fDC Cir. 1« 



HI 



of Ae 
oT fte 



r tfae ADA w*S eot 4 



Ossce poteotie} *ocosmwdalK«# ti 



■ ihtcMBpfeywond 
wffb o dtoabffity (hat 

H ray not be Moeoaety to prooood to tb» eowsoownle^Mi i» a 

«EStpkfee who tw s wbedcheir raajaeo** porwnoooce «m( 



l 0 DJiW )t>*n one of t 



(be fleeXtop a bow the ana* el t 



tbeprefeiwra of the 
hegtaffl 
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prtc*Kry partatdeisftoa- Hjimi*, Aft 
■sBptojor pstrrtdUjg the eu aa r woda tton h«# 
tits sJ&meto dtecretion to choose between 
sfltocave ■ cooCTBW ^aQotaL sad mar choose 
£m tas* OBWort iw icow— JoMow of the 
an iSTiianletlrrn thai i* easier for it to 
pronto- ft ehocds amo Ik noted tbet tiw 
todividosl* wflmgaa** ta pro*td* hi* or her 
own a m wo di ^B don not re&ew tbe 
autpi o yu r of the doty to provide the 
a»jco«a»dottori ebooJd Am lodhrHfcsai Cor any 
Fum a m ha eoahte or mnH&ag to conttoog to 
provide tbe acvnmnpdBttM. 

Sfy nnathht Accommodation PrOCftS* 



The faflowiag avnupto iito*tr*te* Am 
toformm we eona hle eMW eromod atton process. 
Svppoee * Seek Handier position respire* 
thai the tsmpkxrm pick fifty poond aack* 
and eernr «»em from eh* ooewacf loading 
foe* te 8* storage rwom, and that a sack 
hsaw gar wh o to dtoabtod by a hock 
tfflyrtnnfffft i\tt*^MBa9tS A PB C^ c ^ Bbltf 
■ceomwodfrtfcm Upon race* vtng ** request 
ft* rsnptoyer analyses tits Sack Headier 
end dttofwkiw Diet the essential fuocfimi 
sad parpese of tiie fob « not the reosirecwnt 
th-trtwfufa border pfayeJca8y ^ carry 
tbe emits, bat tile re^utnneni that the tob 
holder «H«e the to ©ove from the 
bssd*ng stock to (he eloregf room. 

The raptor** tben meet* with the eat* 
heaidVr to e ecertota m**c**nry the panto* 
posed by tiw toJtotoWi specific diaahritty 
to the performance oi the tob'* essentia! 
function of retecatfes the aecfce- At this 
oMSftins tiie ejaptore tans* that the 
toehvidoal cam, m net lift the tack* to watt* 
level, bet to pseventsd by bis or her dmsbtiify 
from n&r r yta tg the tacks iron tj» toadfctg dock 
to tits aternge romn- Tha empaoyer end the 
tedWoaJ s$rse that any of a number of 
pctsnttol aocoawodottoia, tweb as the 
provtotea of a d©fiy. hand track, or cert, cmdd 
enabto Che todirkh-aJ to transport the tack* 
that he or sb* bee bfted. 

Upon farth er oobssdenttaa. however, it is 
Aetongtoed thai eV ppo*t*ton of a cart t* not 
a feeaAto oBeob** opOon No can* are 
camstiy at«Uible s! tbe oosBpeoy. end thoee 
that cas be wncheeod by the oacipefly an 
the wnaog eaape to boU sup? of the bwlky 
epd trrapdarty ebapod *ecke that omal be 
raoeed- Ho* »e d»«y aad tbe baod ttvck, on 
the other bend ap pe ar to he eflecttaf 
ofrftooa, Both are roadlJy araUabb? lo tbe 
oompasy. asd richer will enable the 
sxbvfcfeeJ to retocato th« Mckj the! he or «be 
baa ftftod Tbe each haw&er tadkatee hi* or 
her preference for tb« (to»y hi coosldorstlOB 
af tbe expraaaed pfironoa . aad becasee the 
ceoptorrr feetf that the drily wtf} e8o<e the 
tad r ehbad toaajee atotoeadual e tb»e&nd 
ee be sm afikieat thaa mndd a heod truci 
th* satptoyer uittcwueiy premda the eack 
handier with < dotty In fvlfilbws! of the 
obb^ettos to ereke reeeooebto 



This prorMtoo atatoe that an etsptoyer or 
ofbar anwod estity taono< preto or »el«cl a 
(jttejhled tadfrtdwd wtthouf a duahiUty over 
en eqsaify qualified mdirlduai with b 
ebeehihty meftiy beca«*« tbe tndttfdusi wtih 
a dtaabiUty wHl nKjeire a roaaojtable 



l toother* 
tjubvidttsTi need tor aa eoooaMBodaUon 
cannot ester into the enpkqnr'a or other 
oorerod eaAiy'i decietoa regarding hiring. 
dtodurvi.pmavlkmeroteat»iaT 
graptoytteBt deciei o a a. uataaa ti» 
«cc«CTajodattoa woejd totpoee an undo* 
hardship on the aftiployer See Heiiee Lebof 
Ssport at m 

The pwp°*« •* *** pfwtatos » to dartfy 
tbet an eawtoyex or otiW ooeered eottty «ay 
not oootpet a qeshfted todreictoel with e 
c&eebttfty to accept aa aooawBatodattor*. 
where (bet eoooffisiodettoa ta oeltbar 
reowwsad nor aeeded by tbe tndirwhwi 
Howvrer tf e neoeeeofy ree*oaah*e 
m*xme*t6*tiaB i* refneed. tbe todfefchui 
say oet be oooetetored qmnftod For 
crk&mpto. an WxfivwtuaJ with a vtaad 
unpekaeot that reetrtoia ble or her ftotd of 
rtstpn hot who ia abb to road tmektod wotdd 
not be respired to accept a reader aa en 
occueraodattoa- However, if the tndivtduai 
were not able to reed unaided aad reodtag 
wee aa eaaesba] fnnctton of the tob. the 
Uxbeidiiej wotdd not be qoebnad for the toe 
if he of ahe refaaed a reaeoJwb« 
socoiaswdeltoti that woaid etieble him or her 
to mod. See Sonata Report at Hi Heeee Lebor 
Report at 88c Hoaee fodtowiry Report at H« 72 

Tr«t*. and QOier Srbcixtn Cn&ne 

The pmpoee of titte proeiaton i* to eneer* 
tbet tndtTkbiaia with diaabrrtttee ere not 
tmduded bom tob opoorteatttot eaileae they 
are actnaliy wsable to do the fob It to to 
eoenre tbet there to a 6t between tob crttorta 
end es> applicant' f (or emptoyoe't} ectoai 
abtiity to do the tob. Accordtogiy, tob ertterto 
thai even entotonoooaBy •creeo oat. or toad 
to acrees out, en todtvMoaJ wtth a diaabtUty 
or « dee* nf todnrtthtats with dlaabitWe* 
becaaee of their dtssb*Uty «*ey not be oe«l 
utdeee the employer deRionstratse that that 
crttorta. aa aaed by Hie eniptoyer. *r« tob- 
reiatod to the paeitton to whtoh they are 
being, eppbed and are coaatatoat with 
beatoeea neceaetty, The ooocept of "boatoeee 
necswarty" ha« the same meaning as the 
concept of "bostoes* neceeaity-* nader aecttoc 
fO* of the RebabtHtatton Act of 1973 

Setoctton criteria that exclude, or tend to 
ewlode. an tadMdoal wtth « disability or a 
ctoae of todHrtdaab with disc biii baa becauae 
of their dtoabibty bat do not concern en 
«*senttei toncoon of the tob wwdd not be 
cosattleiri with bnatoeae necessity 

Tb« see of setoctton crttarta that an? 
retoted to an eteeottoi fpoctton of the tob 
may be oonetotont with bsamaea nacatfify 
Mowevar. antocttoo eritoria that are related to 
•n eeeeotto! function of tbe tob may not be 
uaod to exctode as tndie^daal wtth a 
dbAbiUty if thai todfrkhiai cosid sstiat> rbe 
criteria wtth the piwiatoa of a maacswhle 
ec co e m odattoa Eapartoace Mader a *o»iL»r 
prcrrttioQ of the regotonoas u t iptojae nnng 
aacnofi 99* of the RababdHatton Act 
>ndtoatea nV< challsngea to aeiection crttetla 
are. to fact moat often reeorrad by 
reesonehie a^oomswdafton If to therelore 
aaiHr^»ted that chaUenge* to eetocftao 
criierta twoyght under into peri wdi eenerefly 
b« re*oJva4 to a itke ossnrwr. 



Tbto provwMQ to appttoabto to aU types of 
setocfton ertteria. iactodtog aafery 
reo^iinnaonta, viston or heannd requtremeftU 
wa&ba f^oatrementa. biting ree^refoenia. 
and eniptoyment t*wts See Senate R«T»rt at 
S7-« fWttee Labor Repori at 70-72. ttouaa 
Jadtoiary Report et 4Z A* psrev«»eeiy noted, 
however it is not the totefit of tH;r pert to 
ascond goasa en eosptoyer'a bualneas 
todgmast with regard to prodntfton 
ftntniWito (See aoctton i«3CJ(a) Eeesntial 
KuncOooe) Ccflec^ueotb' . prodsctton 
standard* will genemfb; not be eebtoct to a 
chell«^» und«r tbto provision. 

The Uniform Gsadsitoei en Etoptoyee 
Sdecoon fVpoadwre* flKSBSP) » CJR pari 
ifltF do not apply to the RebebdHatton Act 
and nor atojdarfy irtapebcebto to tot* part 
Sartfori 1 1 AdmmiMtmtKW of Tnix 
The intent of tht* pro*ta*oo *» to further 
amohasiae thet todrrtdsat* wtth cUaabibue* 
are not to he efccloded from tob* that they 
can ettfuaUy perfonn merely becatmr a 
disability prevent* them from toktag a teat, or 
ne$auveJy mfiueaoes the revolt* of e lest, 
ihel to a prerooamrte to the tob Re»d together 
with the ree^onabto accarnmodatton 
reo^fresient of eoottoe i63CLS, tin* penttston 
roqatoas that emptoymenf test* be 
administered to e^fphto appbeafltt or 
emptoyeoa with drsabtlittoa tha< impair 
armaory. reanuaL or speaking akiti* m format* 
that do not require the «es of the unpaired 
akJO. 

The employer or utiiex covered anflfy ta. 
eertornlry.oeJy rootired to provide aw* 
reasonable accornmodatnw if it know*, pwf 
to the admiotofrafton of the tost tfmf the 
Utdividual to diss bioc* and that tire dtoemhty 
impairs aenaory sacttft! or apeakiixg *kffto 
Thaa. for r**mpbx it wo»Id be wUerfuJ to 
sdmtototar a written emptoyroeat test to an 
individual who has tntormod ths employer, 
prior to the eQWntotratton of ti» teel ^*t he 
to dtoebtod with dy*to«*a and usable to rssd 
hi audi a case, as a ressunabi* 
sccommodattoo and to axcurdancc with thta 
provuion. an aitemattve oral tesi ahoi4d be 
sdnrtototered to that todividsaJ. By the same 
token, a wrftten tost may need to be 
*«betJtoted tor an ore} teat if the eppbcsfM 
tektog the test to an tedtvtdital with e 
dtoability that impair* *pe*ktog "k^* * 
impair* the processing of amhwry 
informs tten. 

Ooca«ona!ry. sr> todiv>dujl with a 
dtoability may not reaJnw. poor so the 
•dnstoietratton of a tost, that be or she will 
oaed an ecoommodattoo to take (hat 
perttouiaf test, to euch a #itwatwn, th* 
iodi vidua! with e dtoebthty opon becowng 
aware fd tiw need for an e<Mem»odefton. 
moat no inform tbe employer m other cowed 
rtrtiry Fee e^ampto. tappeae aa mdivtdual 
with a dtCBbUng vtoaai lmpatrrmrni (toe* not 
reooe*! an accomnwdattrm tot a wrtttrn 
eKBtakwtton becaaee he or she a osuaily 
able to take written teato with the aid «f h»* 
or her own specially dastgned bns Wh-n fhf 
test to dtotrtbyti-d, the tadittdual w»th a 
dttabJIHy dtarover* that the too* ta 
tnauffjoent to dl*t»rajw«*h tin* word* oi the 
fe*t became* ot the trnvsualiy Utvs t»k* 
( i*<\KM*t hrlwrrrt thf :'» tv« -«J <ni { hr 
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todJvMaa} woab& be Ratified, ml th*i petot Us 
request «s aacBsasmxLmtxxi TV* employer or 
other cowred entity wveid, Jteieayaa . hare 
fa provuj* « tost wtth higher etmtrml 
schedule 8 retest or a>BV*fte any dhtir 
effective «ccwTOjBcxUtto« «nJ**s to do pc 
would fftTjveff jus uwdos hardship. 

OOwr eltercefrrn or M««ib* test made* 
as format* tjjcisd* (fee eA nfae etjettea of teats 
in l*rge print or bretlk' or ria a reader of etea 
interpreter Wb«re ft fc# not paetsfbte to test is 
an eHsnsarmf format tike —ploy may be 
«svinHi. <* « ressoaehle MonHmdiilkm. to 
eveiueis the skill to be lasted to anot h er 
mrnum- through as interview, or tbrovgo 
sdueatton Fleers**, or work BXpertenoe 
iw aaat eaaj aa tal As aanptoyer aaay eke he 
required, a* a womM i a cemaaao da a an. to 
allow more tone to a c m p te te Che teat to 
*ddw*j«. the ewpinyer* aMfaartfcan to mate 
reasonable eoooe jewwi eftoM extend* to 
eoaurtns teat ctf « ■a ea ejfcle . {See 

S 16»B Not Makm* Reasonable 
Accommodation 1 Bee? Senate Report at S7-4& 
Hooee Labor Report at House JudtoiftrY 
Report ef ftfc as* ateo StoG* v r>cw«an. SM 
F2d#Bt [11th Or iseatfiotwf aj^«7P 
»epp ISPfTUJC l«8&l. 

Tht* prtmsktt does sol require thet as 
emptoysr offer trrrjf eepbcaat bis gr her 
rheeoJ of toe* formal Rather, tjtt* arawtotoej 
cmly w e yd ie e thai eft empfoyar pror^dc upon 
advene* weje e ei titwnwttv?, a«c«*efhfe to*t> 
to individuals wan dtesbilttto* thai Impair 
eeasory. menoai. or apeak&g tk&* seeded to 
take the test 

iTu* p*o*toton does apt apply to 
employment leaf* th*' reqoirrj the see el 
eewapry. manual or speaking edcille where (to 
test* tateaded tn we*<mre thee* skaV 
Th*m an wii^iloj i!i could require thet att 
apphcaet with dyslexia take a written teet for 
a psrticul&r paatttoa tf the ability to reod » 
the skill d» t**f » dwafruwd to msam&v. 
Swnlierty an an^toysr wwid rryuim thet 
ao^toasi ogaBpirte a teet eHthte eetohUaoed 
ttsse fr«ne» U tseed wert one oi the eklfi* fes 1 
trhk^ the app&eaoi was heing *e*iad 
However, the raeoH* of each a taef aouM not 
be t>#ed to exciod* an tsdttideaJ wrth a 
diaahilit* «des the ek$ wee ftewetary to 
aerform an efteae&aJ fauctton oi the poeltton 
and fx? r eaeoe afe k aooosmodattoo wae 
araiUbk to enable the todfrfcftasJ to pertons 
the! fuurttan. or die aeoseeary 
acoorooodattoB wo*dd ta^uee ec undue 

Exotrundtttog and Inquires* 

SfL-tAX} tfOi? i9fa} />v-e&^wr7na^ 
Examination or Inquiry 

Tim pf o v tatofl maicee deer that an 

cannot Unfair* oe to whether an 
«jdj vtoWJ bee s dtaebiL^r at the pt&oftm 
*is& of the eaJetttoa proceee Nor oan as 
stnplcfei Inqairv at the pre .offer fteee ebout 
en appJtc*ni'f worker*' cocapefleettoe 
kiatorV 

EsjoJoyera aurj ask question* that relet* to 
the spvijcertf'* tbititr to perfons (otVre4atod 
hmcnona. Hcnww thee* qeeettona efoottid 
fto( be pkraaed to term* el dtoabt^t*. An 
«xnpto]rer for example, ma* aek whe&er the 
apphcant hse s driver' i bocnae. if drttio^ u a 
(ob fimrfton. by/ tiutt not aek whether the 



apptiesst haa a rtauaJ disataiitr. Eotplovere 
may aek about aq apphoeot'e abUtty to 
pe rform both eeesaftal aad eaerejaei fob 
rurtvtkvnjL Ka^piojrert. thoe*^. etay not refuee 
to tarn an enpOoant wttfa « dwehlUtf beu»M 
the appbeam'e daebditjr prwant* mm or her 
trom paa fa iw l ug aa wg tHel fesotkme. See 
Seseto Report as tt Hooee Uhor Report at 
Hooee fadksar* Report at 42 43 

S&cOaB OB& itfbf Etimmctxm or Inquiry 
afSmptornBt 

The purpose el tkja preelatoe i« to pierant 
the a d s^ eiatr et toe te eeaptoyeea of medtoaJ 
lasts or hMaMM thai do not eervea 
fce^tUnate bteaa«e* perpose For eaajapto. if 
an aapjpyw euddeaJ* etaffei to e*e tscreaeed 
emoent* of tfefc kferre or etart* fa e^tsee; 
atotde. aa employer oouM not na*j»tre that 
essptofse te he tested for AIDS. HIV 
tatedton. or onoar eejeas the; employer oen 
desBooatrete ^tal web tosflnsj » toh-retated 
aad oosaApteaH with heateeaa neceeerte See 
Seaato Report at aa House Labor Report «t 
7*4 House fcKhd»ry Report at 44 

5a«t«o fSSUH Waofajjp/ benv/no/Mnr ojsy 
Inqvirmt SfrctftooJty Psrovtwd 

Section 1638. f4(a} Prthemtitvyimrit inquiry 

BBptoyer* are pemMtted to tneke pre- 
exsptoynMUt CBQ<. *<ea tf»<v the ability of an 
afpttosst te pertorto toUreietod fuocttona. 
Tin* tapory nrutt he narrowly tailored The 
emptoyer aaay deecrfh* or deaaoostrate the 
tob hmottos and toqutie whether or not the 
sppopent obs perform that function with or 
without rreeooebW aooopattudatton. Vw 
awmyte. an anspiorer nay eKptMn that the 
|ob reoaires as sewbH i ^ atneU part* ssd stk if 
the todrrktoeJ wtU be ebw to perkvra thet 
fonctton, with or wtthout reeeonabia 
aenpe^jodettoo. See Senate Report ai 3& 
Hone Labor Report at 7* House fudictary 
Report at 4i 

An exBptoyer say aiao aek an appjicanf to 
deacrib* or to d*^onrtrste bow, with or 
wtthoat rea a opabto a caconwiod attoa, the 
eppncanl wtU be abts to perform tot>- nets fed 
funottoe* Such m reoueat may be asade of el! 
epp&csflt* to the sasw |ob oatoaory 
regardleas of dtoebtUty Such a reajve»< may 
also be awde of an sppitoanf whoee known 
tfiaabthty assy tni&rfer* with or prevent the 
perfonaaace of a tobreieted fejctWm. 
whether or not the vcBptoyer roatinel* make* 
aanh a resjueet of afl anpn^oanf* to the Job 
ostasnry For example, as employer ma; ask 
an todtvkSueJ with one ]ag who appftof tor a 
ooa&too as a hnsie waahln^ nrerfilrn* 
repalmuMt to demoDStrate or to eupkiq bow, 
with or wttboot m aao nehto a«tjnm>od*tion. 
be would be abas te treseport htmseif and his 
tool* down beaeejerrt tta&v. However, rh* 
eeapleyer aaay net sseeji* as to the nature or 
aevsrily of the dteabfutr Theratorv. for 
ejuuspie, the asaptoyar canaoJ &ak how the 
Uwhrldeel tost the tog or whether the lose of 
the tag t* uadtoetttr* of an tmderfynig 

Od the other hand. If the known dttabdify 
of an sppbeam wtfi not mterfer* with or 
preeent the performance of e tob-reia^ed 
tuncnoa. the e t apto y e r may o®ly peoueai s 
d»ot)jHoe or demenatref ton by the anplk^nt 
H roattoeiy make* such a reoiwst of sR 
applicant* is the sbjbm tob oatepory So. for 



exempted ti wuokf not be pefUitted for an 
employe? to request that an a ppbeant with 
on* to|| danKinatrets hie ebiltty to asamnbto 
smaft part* whne seated at a table, tf the 
employer doe* not reetinsty r eqacal thai aS 
appbosnt* proetde teds a demeaatratton, 
An emniDyer that reajutrea en ap p boao t 
with a cbeabdftr te demonatrete hew be ar 
ebe wit) pertorm a |ob-reteted 6mcttoa mast 
el (her provide the resucmetue q*» n^i^itAttnw 
the eppbeaat aeads te p e rfo rm the function or 
permit the appbeetti to explain how. with the 

fmiLftoa. H the tob reia ted faactton torn* an 
eeaenttof funciioa the employer may not 

beceuee of the appbaanTs tnabdffy te 
perform that fuaefcoa Rather, the e mplo ye r 
tnuet. aa a teeeonahas either 
provide an eeona^aodsttoa that wtfl eaabte 
t)w iadlriduei to perform dm foocUoo. 
transfer the faactton to another poeraoo. or 
pxcrwaye the faaoOoa tar one the a aa a canj 1* 
ants to perform 

form that est* a naraber of pntesoafiy 
dtaabliog impainaetrt* end aak the appboant 
to check any of the tmyabasaati he or aha 
may have hi add&tom aa noted above, an 
amplover may not ash bow a perttoukr 
todrrtd&af becnaae dteahtod or das prnmmete 
of th? todrnduaf* dteebdity Tbr ejsplcyer * 
eleo probfbtted from eaktog how ofteo the 
tndtvtdusl will require leave tor treats***! or 
uee leave as e reeah of tocapecTtotton 
because of fee dJeebOtfy. However, the 
employer may eSafe the attendance 
requbrmertti of the tab aad Inquire whether 
the epptteerrt can meet these 

An esauoyer is pennittad to aak. oa » test 
annosnoemeal or appbtattoa form; the! 
mdlvkhMd* with dteabWha* who will twqalre 
a reaaaaahm afxassnaodattoe to order to take 
the tost ec tnfdrm the employer wtthto a 
reaenrufbt* estoHtehed time parted prtor to 
the erhrttoffftrYitton ef the test . The employer 
may also rv^ueet that docsjnen!*&m qf the 
need fur the acooaapadaftoa a c o o cmany the 
request . Requeated accomawdaneas may 
mdude ecoreetbte fe*n*^ wto*. modfftod 
we Una, c o ra h (ton* and aooaasthkr test 
formats fSar 4 18S0L11 Ada^fastradon of 
Te»t*) 

f%y*icai d^ttfty teste are not medkmJ 
eiuutnaaaoas aad so amy be pwc at any 
point to the application <*f employtneitt 
proeeae Suoh tests mast be given te aii 
fbmlaHy attauted eppbeants or ampfofeae 
re^ardtes* of dtaabiWy tf such testa screes 
out or toad to screen out an rndfrtchtal wtth a 
diaabfbfy or a da** of todlvtdaala with 
cbeebtbnea. the eas^adyBr woald have te 
deeaanetrate that the test f* tob-reJated aad 
conateteRt wtth bustoes* aecaaerty end that 
performaaca cannot ha achieved with 
reasonable aocammuJaumv {So* $ tfiSO-fl 
Not fw^aiBa Raaeoaabla A aoaeaaad artkei • 
Process of Detsradsatg the Appropriate 
Reftsonabte Aorxunmodsban}. 

Aa pravtoualy noted, aoUoctoj truarmettoo 
and tovttlmj toarrkteei* to identify 
tbernsefve* aa todtriduate with dtobOtttex a* 
ceqatrod to sa^mfy the afilrojeltt* aettoe 
requirement* of Secnon SOS of th* 
Rahabiiftatfon Act w not restricted by this 
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psrt (Sea | l«Xil {b} cad (cj Appacabiltty 
sad Ccart^^tos) 

^cfieow MB» ft(bj S^crmjfrt Estrones 



As efflptoyer b pentofted to wasiw post- 
offer Mficol ftWimhrtttTf before to 
iuu+nkiju! oc*wgy etert* woAjqg. Tlx* 
eaaptoycr nay w m ft t fcj j i to offer af 
a gpfa fl— i ob to rwh of to 
eaajnlneftoii umlitoil rfrm rfl r-*T^-n 
wv+eV y w a ■ to Ac aaae job o 
robtested tp Ndl « MSB^WttOO. f 
of<ft*sb&ty. *adttxtffl»c 
mmmaa a apacifled to tot pert are net 

Thto cJv*t*}c» rnoqgcito* tot to saucy 



p bu^ af njeny factor* 

wwrfuWdiMy be Idaala*^ aa a ree a*! 
of post -offer ptt&oaJ fluaHMMHl frraa 
prter to aotry ca dttfj OuJy flioae es^oytx^ 
who c»et to taiptoyer'* pfcy***! and 
pajttoiajfea! ottsrto for to tab, wftb or 
wHbort i— uwMf acn owtTtodatto a, wt3 he 
«ttttffed to recate* ooafircand offer* of 



J e**a>tostteg* permitted by tpto 

eecttoa «re no: raoatirod to be tob retoted and 
flWXrtrt *rtfk toistos** wu * »dt y Hnimr. 
tfanamatoyay a nto ban i aantornl 
fp taywal banana* to Baton! 
eanaatoto a rptn a a i tot to eaaptoyae doe* 
not osttofy certain ampio]MMSS ortterta. either 
to ewteateaary crtterte usist not renwa oof 
or tend to aoaao oat an tos^rtdssj wtlh ■ 
<ti**tSl«y or m cists of iadirktoto wttb 
dteab&tto*. or toy psett be toi>**i**nd «d 
ppastofepf wSfc beatoe** necessity Aa part of 
to *hewtaf tot an aactotowr crtterto ki 
>ofr-rrtoted and aoa*totoat arttt bwtoe e a 
aacessRy, fh* e fliyao yer awst etoo 
dawoajstntt* tol tow to no iwaaeoabfe 
lf ..»iinn f Mtokw that wiB enable the 
tedSrtdaaJ was a ittoarnlffy to porter** to 
aaaavttaj fusettons of to tob Saa Coatoeac* 
Report al sb*« Senate Hapnrt at » Ham 
Labor R<*port at T> 74, House fwfirmry 
Report to 4* 
Aa as eanffipfe. pappose «a easaoyer 
a co»iHio«»«a cflfif stspioywai* to 
as a^sitoaot and « ta aa aaaettol fauctwo oJ 
to job tol to toaagbaqt ba a«adaM« to 
tanrttaamrday to to nam to tobt An 
a^p|pyB!)BPj BBdaowa fiajnto aOua (ban 
TVivato tof to apol*caat haa a <«»alsitns 
teaaaMaaa* tot a cp a fdtoy teraaaoaabfa 
swdteaJ M8»s^ tot Paikw op to ok«) 

cmaaoaoi tol will reodar to apf^Jmui 
atttbJe to no* to a pajftM of to tooa 
tsoodl parted Unto tow cAraenatascaa, to 
#JHf*oycr w«*d b« t« ivftoraw to 
camtoypMint oSot witowt rtsiatog tos pan. 

"raa Wtraattton obtatod ta to oomaa <rf a 
p a nntod aatoanf aaaaannaaj ortotoy to 
to ba tmatad aa a oanftdantol medtetl tod 
and any patty be waad to a nam* no* 
iXbcomMnnt waft to* part. State vorfcatt' 
ooaqmoaatlnj) ton aw no* nwonyted by to 
ADA or to* part. Tbeaa torn wnotre to 
ootoPitonirftoto^toitoBitonWnnatolpr 
*fat* adosintotratHra porpoaa a tor do not 
oeatoi wftfc to ADA or tbto part 
Caaaaonagtiy, emptor* 1 * or otor ooramd 



aR^tiaa pwy tatetti mionuatjoa to rtata 
woton' oropaaaattart olScaa or tacend 
Injury funds & sooprdnsoa art* ftita 
wars***' pwapawntot lawn wrtoot 
rtoktogttoport 

Coaaiatom m& CbJa aecdea and wi th 
f oi to# part, totownnaa obtttond 

in to onnwt of a pansfttad eptmaoa 
aaaatoattoP or toajtniy saa t* aaad to 
tnaaannca aur p oa aa naaaton 1 to f tasa 19(f) 

Jiaatojnaa 

Thto pwatoMB parenti awjptoynw w awto 
to^Piea or wnsto* raodlesl aMOtiaabesa 
rfitaaap to d*y a»aaai| ntos tore to a »a«i 
to natormto wbator as afnotoyw to attS 
able to ppffonB to eaaansnl tnacocna af kto 
or bar psb . Tba provtotoe parasto eniptoyaw 
or ator ooaawd aatoaa to paafc* (npjtnrtoi or 
(a cato ipntonl naM 



tojotoaJ to *to par Tbie pnrrtnoo 
p antoto pertodto cbysto^^ *» ^aretoa 
htoaaa for dafyr or otor toatoni aaastovtos ^ 
etch nbyatoto or BOtotorbaj are ranatod by 
paailcaj alendiiPto or i n natotoa to 
aatobbatod by FotonL atote. or toon) tow 
tot wn oofSJtotont wttli to ADA and tbto 
part (or to to osee of s federal etosaard 
wK&ancto] WrftoRanabffllaltop Act} Ln 
tot toy aw tob-wtotod and oaua iata ot w<fb 



Sacb atasdzrda may toctoda fonawJ aetoty 
w^ttooa tol mgofete boa and tree* drtor 
Sttfthtoaooca. aa wnfi aa few* eatobbetoqg 
tsedte a j t t mahap n ig ti for pooni or otor air 
nananartattoa pevanasnL Tseaa atondarde 
afep toofena baaltfe atandarda praonitoatod 
paravant to to OccopattoBnl Safety npd 
(feala Ad of IWU to Fndewi Oaol fttew 
Healfi) and ftofete Ad of 3SBBL ar otor 
eastor atoMaa tot wnato tot Mnotoyw* 
e*poaad to tartato toirfc and hasardooa 
ntotxnoRi be aiadtoaSy aototowd at 
epectfc tetorato- Sea Hooae Labor Report at 

Tba toforraenen obtatod to to ooornj of 
**cb eamsotoatos or to o a d rtaa & to be treated 
aa a PwdtosJ raoord and o»ey 

onhrbaund to a manner sx* too nr ttoata m 
wttn tbto part. 

S«ctksfl t6»MW! Other Acp^ptirh^F 

Part isaoparettli mfentory wadfcai 
rxamtoattoe*. toc>»d»Rg rpiantiry njodtcal 
featortoa, aa part of aaptoyoa bsaltn 
profpsfea Tbaea profWise offep to^nda, tor 
awapto- madteaJ a u a entoi for togb btood 
pinMnf B, w ul^t oootool iju^u eajti^ n ad 
oaapar detoctkm, Votoatery acttrttto. aacA 
aa btood pr p wuw axiatotog nod ■ 
adptototoetoaj oi praaoapDon dnaje* fnoo an 
toaean, are dm ownrfttod- fl abouid b« ooto*i 
hownrer. tol to stodtoei raaorda oarefeped 
to to oooree of e«cp acttrtttoa o«wt ba 
BAttotntodto to oagtoantt aJ awaanof 
i^entwdby daa pari sad owataot ba oaad to 
eny porpoe* Is rtotettan of rbte part, aaco as 
bnsttag beahb iaauiaaoe abgibMite. Howe 
tabor Report at 7$ Hoaae f^dsciary Report at 
4VM. 

Tba nxtton op aafanaea te part 16» * a<*« 
iateadnd to be e*b»u»ftre HowavaT, M t» 



tatenoad to tatoto mnptoyaw of anew of to 
potofltta! dnfen a ee svattobto lo a cbanw of 
dSfcrtoJinaftoo wmtor to ADA *f*d IRtf p«rt 
Ssrfiww M0»I5fo/ [kspafV* Tfwtmeni 
Ortoaaa 

Tbe -trmfttiooaJ" dafertaa to a cbawa of 
disparate treatment ttsner cck VU ** 
aaaf j na a d tt McB&peil Pvt&kts C<£*j> * 
Ctoi< 411 (18TSJ. 7'«nras OBpanmerU 

of Oowsonm/ry v. Surdme. 490 U S S4fl 

(W8S1 and totr proaeoy, way pa apobcBbfe 
to cfearHt* of dtoparste trnsanast broogbt 
aaderto ADA. See AwjW » US ftnto/ 
5cttpt«, A62 FAJ 282 (fth Or Ih^wn-tff 
inmtoiant ojeaaa, wt* rwapeci w Otte 1 of the 
ADA. tot as tadrrtdasi an treated 
dafarantfe an to batoi of toe ar bar 
dtoabtoy. For axsaapto. disparate trrateaoJ 
ha» occmred wbow as aniptoywr o »otode« ^ 
epsptoyve with a wvttt facial disfijjowiOTirt 
from atsff meeenss because to aa^»r^ 
do*» ant (to to ton et to astptoyve Thr 
tndrrtdnai to ba^eaj treated dJtonatf? 
bnoasae of to e nadoyat 'e ettirada toward* 
bi» w tor perorived AwbiUfy tK«p-Wtc 
traatamnt hsa atoo oectflred wfe-ra «o 
antstoyer baa a pobcy of not fiirtng 
Hni2YxW* avtffe AIDS ragardfeea of to 
aatonfenfe ' sasdiftototft. 

Tbe cn» of to defense to (bta type af 
obsnje to toi to taanidnal wee treated 
atffe w ad y sot toroeaee of fee or bar oseetaitty 
bat for a tosKtajete sondtoartannsto^ reasosi 
fxh aa poor aaffa r fl wnoe atoaM '«» to 
tadtadaaTt dtoabOity TV fed tot to 
todtotdonTf dtoabdity ia net snared to/ to 
emptoyts i cnrreaJ ttawrance ptofl e* woukf 
oaaae to epMjdoysr » tosorsnoe pnaiium* m 
w nrbe w' c pajp a snn anB ooato to <Tv.rea*» 
weald act be s feprtoate ooodtarjuntoatorj' 
meaoe teecYytog dtoparste traatavai af aa 
todtrtdssJ with a dtoebitrfy Senfita Report «f 
Sk Hnnse Labor Report at 13» sad House 
f^totery Report at 79 The defenae "f a 
toatosate Bondtocrtoan»iofy raaeon t* 
ntomad If to alfesjed rtoodtocrlsiifwlory 
atasoa to ehowe to be pretexts*! 
S«Xtcm m&tSfNojxfftl Duparatf Impact 
Xto/^msee 

□Sepsnste toapact neaa*. with re*peci to 
trito I of to ADA and thto sari thai 
uniferajy epnaed ortterto bare aa «dvrr*c 
toapact qb as todtotdasf w^tb m dte*^M> or s 
dteprppcrttooatflty aegaaaa hapnoloo*cto» 
of todtoktoato wt& dtosbiliaef Secrion 
tSKUftfbi ctortftoa tot sa ttopioyef ewy nee 
eetoc#ea crrterto tot bars eocfe a dtoparate 
tmpad /«. tot eowas otrt or tend to «cr»*m 
o«{ so LodrrtdpaJ wltfc a dtoabilrty or s dae« 
of todtotoato wfta dteebiirto on)y wNea 
toy aw tob-wtotod «od coanatenl wtto 
toaaaaaa an aanWy 

Far nAii^k *n ffisptoyar totarrtawa two 
caassdstoa for & poaittotL sse of wooer to 
bltod. Botk aw eqsaOy ^usJiftod The 
eroptoyar dechtoa tot wbaa tt to not essentia! 
to to tot> it woedd be ooavestoot to bsw> an 
eaiptoyee wbo be* « drtoar'e boenae and so 
ootdd o*s»atooaliy be asaed to ntc Gtvnd* 
by car The eniptoy$r tore* to todhrtdaai 
who Is aajhted becsaae tbto todrvkto*} as* a 
dVteer *beea*e Thto a> so awanto o f s 
urofwroly spotted crtleftosi. kavtottj • drfrer * 
parnttl. tot sowaot Otff sa ipdNrtdua! who 
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>Ho«aa labor Pap*** 



Tfcif&aofc 



prwkMaiiMibli 
&»t a»»* 3w tod 



araofcatof* 



paA**s* fwtf reiatfe^ to • 
i*Svkka! a dfeabfifty of * dm of 
it bm ■ dapumto ttapset, m 



«Im haw to ha Jab-nttttd sad e 
so/m* 




wtffe fisd torfM 



tugwvrttwof eapbyinata) Koww fodfciary Report st «M1 wheito* J*y wttrfy dto 



*1 HCW 



SjSte S^wt^.^S^^i^^^^ Sect*?* l&Rtafb) HipdB&aefAJaakei 



sf^fttois pggld (totfpaatraS? that tbg pwv^M of g 



3 oT ttobeatoaaa. The tofw of « jwsu»rfta8tow*Q*0^«dsta*ottoth* 

DriltOUti^awtfaq, cn&^Lov^^m^^b. wotfcpUo* It abo i9m otopfefe* to 

Ott*£fros.*adf teafiLffiQBa&oatton rakragt to ttoi da to miftiartii 9r~*r<* iJoDWtoi^pB>o»^»Wl«^ 

ifa^Tsatta^OlharSafeottoo &»&Yitt*L ao tm^r wwrid b* ffiaoal oaa of drag* to iha mbm pwfcnDBW 

«ta toib^u^hMiK^tflbetBspicrKcctM affifecadwS ******** to J! W» *B 



£flrrf? ivjww $P iW Ms&j&p fa bbwkI adtaafsasf of ths hv jfiv^f f' dcahoU aa 



art* 



«?sirod by Out part. ca*x aSor as I dofcaa* Homox. tf than ware as alternate dtaao&ttoa fcr pcepoaas of part IflOQ wfees 

fcaf ft wvdd t»m» boos aa u»to» htntobto to ao oww a oda ttBt dart weak* art twdl In the ejaptoywacUaB the oert* of *ock as* 
aaW iha ^n^to txsoW haa/afcta, 6to tmplu i w tra*kl have to 

tt«fea^bafx^ho«m.th*i«*» pn^ tb( tcosMffdstko. Jtartwa l*»l«W Ort#7***f*S 

H ^ocid ba noted. MB WO ttf , thai the TtjJi pj\m*4oe mflact* fitf* !*■ n«iir*Jlfy 

rtroddootbaabktoftbcnraadae toward rafting far the Ok**! ue« ot 



i to | WMtPl >ad «to»spo» tw hardahto tf 



onmidioet tow«ri Dv» **dfefetoai> diaabi&fy 
«nd oot toa f*#*il 



vtsad oof ardhfcftad. ^^^paio^MBf aus^i 
(aala owy be «aad •» a b*»*# Ux 
pimtrton o( tht ' dKtfoiWflry adtoo. Taatc tof (ha (tlsgai ttae of 
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357SS 



drqp are not uousaiar e d g&adtaaJ 
nniB^wttoai for parpoees of Art part Aa 
rcsgfa r<rtt»i hdW tuafl aa aboo* an 
B sdfrrtd Wt 'e saadaasl eam&bem bsygod 
wfeeAsr Ae tmth*fcid t» cwrsnttj engaging 
to Ac iScaaJ taw of drugs, Ais aAttfxtrml 
tafwutotfeo m ta be treated c* ■ coeSdeotiai 
msdtcal record. Re* example. If a teat far As 
9 of dress reseats ate pjassnce of ■ 
b that has tw> t**»f^K> 
p ss wrifca d for a particular asedfc*! aoodtttoo. 
tins bsfertneeee ta to bo treated as e 
uuafld a H ttsi niedtaeJ rawed. See House Uhwr 
Report at 7* Hew fsd&tery Report at 47 

n «wo* Hsad/wtV /oba 
deaj food aandtawa, 



toba sppba* *o "direct Araar eaeJysM to 
the parttoJar afsj a jsja s i of acpoa*P»odat*ng 
fa e dwaJp sAj »iA t n tacbo aa or ooBamrUoahlg 
dBseaaes thai are treaami tted Aresjb Ae 
bamms* of bad. The De**rbnem of Ke*hn 
easi Hssaaa Bere tae* ft to Wfaw a bat of 
t tdecM a ass and oomiBsmcsbla da s sssas A* J 
OTtz**sEs*ttad&f«^Ae handling of toed 
0 as Adtrfctetd wttb a sseabsHiy ha* one of 
the baled a ssesses and wars* to or 
for a position is food handbag. Ae employer 
omK deJeroUoe whether Aero is a reas«»bis 
aceoBsaodsteni thai will afesanate As risk of 
traMmrtftsa As disease Aroags Ae bandfag 
of food 0 Acre it as soBoesatodeAm chat 
wiS ao* pose as rodoa hardship, sad tivM 
srffl p as si s st tha franamH ai ia i of tbadiaaaat 
Arregb A* bajattm a| food. Ae esspioy*T 
juHfi prortds Ae awoo atm od a ttoa to Aa 
uwftndW TV esapJoyer . under Aeae 
c ape a matBaon. wwid not be peraatted to 
dj=s uUa *Mte agates* Ae indftrfcltiai hacaaae 
of (be ctssd to pesetas As r esawaj wbie 
ftccossBodsttotf) and *wW be retrod is 
matntom A* mdrrkksei tn tba food heodhng 
K»b 

II pc «wA nssaor»bte acoonKnodatka] u 
patmbis. the aasiorar °>ay f«fitaa to <w*5*n. 
or U? cpadaw loui^a ijwijvi4u»l in* 
pocitioo temrtViog food handUsg. T meaoi 
that if net m tndhKWl to aa app* * hi ■ 
food b«nd^q| po^tioo tbe etopleyvt ti 
rvquirod to turr the tudmduai However if 
tbr todividaAj w s current «cpk?r** ,tl4f 
■wo4uy«T wooW b« re^iiwd to owuidar the 
Accomstodatton of reaaeigngieat to s rieutt 
poffifkm net BrroJria* food NwvdJmjT 
wfetcb tbe todKrJda«l « oaahftad CcmSrmw* 
Arport at ffl-W (S«a | !W-5f! »»ct 
Tlwa^} 

jatciMtn JGXLWf) Htahh inBunmar Ltfr 
tmwvnas. and Qtfw fttrnftt Pkrr* 

Tin* pro* i moo is a 'unitad e*«35jKJof) fhat 
M oftly «ppiit»bl« to tboae who »«tobit»H. 
«pan*or. obsarr* or *dmifUstar hcoaftl piss*. 
«dds s« feaabfe asd bte teaufancB plan* )t 
doa« qot to tboao who w<*hii»b. 
♦poo*nr ofaaerva or ajijnm*«t«r plena no! 
amrfvins oroefHa. ««* aa Uab+i)^ inattmnr* 

Thr purpose «f thia provi»tnn » u> p«m»»t 
tb* d«v«luf M Wfit ajkJ *<JmiJu«irflHcrn of 
Sec* fit plan* IB AccordAfXM mft «cwp*i»d 
prlnctpia* ot n*i a**s**m«n« Tht* ptvWKw 

mtf trended to dtarupl the cvtrtttl 
rrfvltt »ury f Wtcnirr for >p>H-»m»urW 
employes* Thv*# «npk>y«« tna> e»tabiiiij 



spogsor, e h m nr* . o* •darfniatef Aa Genu* of a 
bos* fid* basofif (das atK Rdifeot to atate 
lew* ibat fafBteto tta anw , Thi» pswrt»*oo 
fct ako no* tetwn d n d to dawwyl Aa cwmsot 
Sfitnra of taaja aei ( «jdcrwr«^s, or eonwrt 
inaaaMear Adaatr* pajcajoaa is aeJm 
■sdarwrmas. prtcfea* aAB4iri*b»t**» asd 
oftaf aacvtom, ctetsa asd attdlar tftawwsce 
ndottd ocevHioa baaed so cJaastfkistio* of 
rtaka aa resobted by As &**«. 

Tfes sc£trm<M peramed bf Aia prwlatoe 
do wot vtotata p«t if» d Aay raaoh to 
ttoitdtvw* ob tedttrtdsale wtA dtavbibbaa, 
proved &at Aoaa ecttr«*ea ai« oo4 rod aa 
« asbtajfisji to evade Aa puspoaaa of Ata 
pert WbeAar or est Ao» actMtiaa an? 

ea«d as a aubtciftaje t * to be 
drtannirtod adlbocfl regard to Aa data Ae 
roswance pks or aa^ra* bwwfit pJa#i waa 
adopted. 

hUrwwrr as wfsaioyw or oAar covered 
aattfy rarcwi demy a q«att5ad tndivtdsal with 
a {baabihty atptoi accaaa *o irawasu or 
Mbfect a fftadifWd Ni«tiu*i «ri A a 
dtaabdltr to dtfferent term or oortdiftoo? of 
tn»ursec« baaed on d&M&Uty ato«e. if ibr 
diaafeUty diw ooi MM Incsaaaad rtaia. Pari 
18S0 reqttM** Aa I deaaioiw nc4 baaed p« j rta* 
ciaaMf^cation be wade te cWaroxity wtA 
msMttoorte^artos reoumasafta- 8« Sena to 
Report «t Hoaaa Lab*» Report at t3»- 
t»k Howaa fadw^ery Jtoport at TQ-Ti Sea Ae 
duoaadoo of S liu>msa> $esr«eatt^g 
end GaMifyr^S 

J PR Dot. 91-17S12 riled 7-B^«4, amj 
•uaa«Wtnw»* 



} 1002.1«(bi trf its Wk Vll reoordkoepaig 
rc«akt*oas. wbich pwidee that Aa 
| isos rpc^rdkreping requ4r«ifent» do 
not apply to temporary or emspna) 
pcaittoa*. trrfornwrkw ragardli^ ascb 
efspl<ryws asm must be reported as 
Standard Farm 100 on September 3D of 
each f**r, in tbe seme faaidert aa 
taferBMrttofl ttsjrardtRS pertnaoeait 
nnpiofein l« reported &tnikfty. tba 
Commlsaioo is d»t«ttag Ifi W.J(b) end 
1627.4faMZJ of the Age Dtacrtmiefltkm tn 
Empkifisaart Act fttpordkecittgjg 
pfi^tlatteos, wfcte* pJvvide for s WMlay 
mtcntioa period for lejnporsry poarttoi*. 
and ts clarifying the ro*fid«(ory nstvre 
of a^h reoon&eep^ng, Ttw CofnAtosknt 
la not !uumg a final nde on propoted 
$ at this time. 

fjaa j c ire g MT«; Amnal 2b, 199t 
wm evemtiER atFOtntATton coarracT: 
Tlwmaa ). Sdilafeler. Acting A**Jstenl 
Legs! Coynsjtl Grace C Kartnkti, 
General Attorney, or Wendy Ada;»*. 
GcneraJ Attorney, st {201} «a-*8W 
jvnice) or (302} 06^*380 (TDD). 



& CFR Part* tdtt end t€27 

R e <jcsif> > »p < n q end fte^qrttrag Under 
TlflajVR and the AOA 



: Equal Eropioyment Opporltinjry 
CoarnnteahMi (EEOC) 
ACTfOai: Final role 

mesa. anv This final rule U based on 
two separate Nohcae of Prop**eed 
Rurcmakhsg [N5*RMJ p«tbbsb«d «n 
February IS. 1S88(S4 PR nnd 
March 5. 1 991 (56 FR mm. This final 
rule amends 29 CFR pari I-Stxrs 
reflations on Recordkeeping end 
Reporting under title VTi of tb« Ov*f 
Rtgh'ji Act of 19W {title Vtt). to add 
rrci-rdkeeping retire onto ft under the 
Ar,wncana wtth DisaNKtiee Ad of 1«K> 
{ADAJ. Ji Increases tne records ratention 
:*rtod required ift part 1«K for bile V?l 
and the ADA from 6 mnniha to one year 
The Coromisaioti also te adding « new 
subpart R Jo part 1002, 28 CFR 1982 
ihst will danfy Ast th* Comrniisfion hee 
the -authority to in*eeli«ate peraona to 
dfilerrmne wrtethrf they cxympty with thr 
reporting nr recordikeeping n»q«ir?»meat« 
of part 1802 In addition, (he 
Comm»Mton »» makins several rmrtof 
rnansee to 5* t«C7arKi 1002 iO 



Commiasion recei?ad nine comments tn 
response to the NPRW pobhehed in the 
March 5, 1951 Federal BagisCer an 
Recordkeeping and Reporting under title 
VU and the ADA The cosntnenta 
responded to the invitation )n the 
preamble of the NPRM for comment on 
whether there ehouW he a report Tng 
requirement under Ae ADA hot* the 
reported Irdormatiou should he u**d. 
and how it should he collected Four 
comments recoinmended that there he a 
reporting requiremeni although onr of 
them susgesled thai it be collected by 
sampling rather than universal 
report ing Five comments opposeU «ay 
new reporting retju»retn«fti* on t^e 
grounds of administrative buroVn (Jiv 
of tbese suggested mat ao rept»n,Ag 
requirement be imposed at th)» ''mr. bu' 
that the need for rep**ttng be re«»*es*ed 
at a later date Artothe? of Ae*e itrgned 
that if a rept tmg requirement »5 
necessary, It should be «ccompJ»sh«d by 
using the e\istir*g rather than a 

separate repo/t should be collected by 
both empJoyef visual identiftcatton ami 
employee eelf wienttficarion. and *hould 
be used to monitor the impact of the 
ADA and to docament utibttation of 
persons with disabilities, not for 
affirmative achon purpose* The 
Commisehm >> continuing Ms 
constderetion of poaaihie rep«rtmg 
requsremenbj under the ADA and will 
confer with the Department of Uhor. 
snd any other affected federal agency, 
to <ji»L-oss whether a reporting 
reqiurement would be approprtetfi under 
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the ADA. $ H ccocbde* thai a reporting 
requirrmeet may be appropriate, it will 
jseae an NFUM 

The rnmmtniinii rocerved ow 80 
oojma«nt» in rwenom» to the February 
IX WW NfUM White Chte preamble 
doet not address each todivtdue! 
oau mte ot, H adkhvjsee. the BMM1 
significant tsstio* raised in the 
comments. Current £ 1002.7 concerns the 
Wing of Standard Form 106. and has 
been mterpreted is conjunction wltfc the 
instructions accompanying tbe farm. Id 
ordat to clarify which of fee emptoyer* 
that are subject to titie VII must ftk the 
report the Cemmiseion he* tntwporeted 
•owe of tb* tafurmaftoo that is 
contained to the Instructions Into 
1 1802.7 

Currant 1 1902.14 provides that 
fWwwwl of raipJoyajcTK rrcords made 
or Kept by an employer shall be 
preset » e d by the employe for a period 
of *i* months from the date of the 
making of tto record or of the personnel 
action inrdred, wtikiumn Is Later This 
raquim&taat was promulgated before 
*ltto VII was amended in 1972 to change 
the time limit for filing a charge fasts 90 
days to 190 days (or. in some Instances, 
to 300 days), Requiring an employer or 
Saber organisation to maintain records 
for fix months when the charge filing 
ttmit was 60 days en su red that oil 
applicable records were sept. Due to the 
hmglheniag of tee filing period, 
however, it no longer is true that 
employers or Labor organisations 
necessarily will nave retained record* 
until the title V» filing period expires 
Under the current regulation, no 
employer or tabor organisation may 
have already lawfully destroyed its 
employment records before it is notified 
that e charge has been Wed Moreover, 
a one year retention period for 
employers and labor organ nation* 
subject to title VU and the AHA wilt 
make the records retention period the 
same as Inst required by the 
Commission's regulation* under (he Age 
□frcriniiftanon in Employment Act, 29 
II *C «21 ei ee^. (ATJKAi 29 CFR 
lO^SfbHl) and 1027 .afaRi) This 
uniform retention period will simplify 
and clarify recordkeeping for employers 
who are also subject to the ADEA 

In order to promote efficiency and to 
eliminate confusion as to recordkeeping 
requirerRams regarding temporary and 
seasonal employees, the Commission is 
dewting 5 1002.141b} which provides that 
the part 1802 recordkeeping 
requirements do not apply to temporary 
or season*! positions Similarly, the 
Comeajsahm is deleting H 1627 JfbH3) 
arid ie?7.4{*H21 of the AJPEA 
recordkeeping regulation*, which 



provide for a SO day records retention 
period for tosnporary positions, and is 
dLsrtfytng the mandatory ann*re of such 
i vxm rihesplug. These changes will 
rGOttfcnp employers to retain record* on 
all employees, permanent and 
leaporssy . for a one year period They 
wili, however, rmpone a new 
recordkeeping requirement only on the 
re4atfvei* lew employer* who are not 
stfbiect to the recordkeeping provisions 
of the ADKA 

Section to^c) of tide VU 42 U SC 
2O0Oe-6(cJ, provides, inter W/c that any 
person who fails to maintain 
information as required by that 
subsection end by Ceatmisston 
regulations may. upon application of the 
Comsnssivo or the Attorney General in 
a case involving a government, 
governmental agency or political 
suU^viston. be or d er ed to comply by the 
approyr^to United Stales district court 
At present, C ommission regulations do 
not exphcJtly provide that the 
Commission may conduct an 
investigation when It has reason to 
believe an employer or other entity 
subject to title VU has Coiled to comply 
with the recordkeeping requirements of 
part 1802. as when, for example, an 
employer does not provide the required 
recordkeeping ta'ormstion to the 
Commission, The Commission is adding 
| 1302.6*. to give clear notice of its 
authority to enforce section 709(c) of 
title VTL The addition of this section is 
consistent with the Commission's 
authority to issue suitable procedural 
regulations to carry out the provisions of 
title VII, 42 U.S.C. 2CCOB-13a}, and is an 
appropriate procedural mechanism tor 
investigating apparent violations of 
those provisions 

The revisions to ft 1662. 7 change the 
annual Standard Form 100 reporting 
date from March 31 to September 30, By 
changing the reporting date the 
Commission also is changing the dates 
for which the mfbnmstion should be 
reported >.« from the three months 
preceding March 71. to the three months 
preceding September 30. Any employer 
that has received permission to use a 
different period for reporting may 
continue to use that approved period 
The Commission has determined that 
this change will result in a reporting 
date that is lass affected by the 
variation in seasonal employment, auch 
as employment in the construction 
industry, than the present date and will 
provide employ men t ftgures which 
reflect annual average employment 
more closely than the present date does 
This change will not affect the dale by 
which employers must report VETS 
information to the United States 



Department of Labor, as the VETS data 
and the Standard Form 100 data are 
processed separately The revisions also 
change the address lor obtaining 
neoeesary reporting supplies from 
"JefieawmvtBa, Indiana" to "the 
CoeamUMson or its delegate/" 

The revision to ft 16BZAO deletes the 
reference to "section 41c} of the 
tnatructior *" and substitutes "section S 
of the instructions , rt The reference to the 
100 employee hirtsdtotional test of 
section 701 |b) of title Vfl is deleted since 
the number ok employees required for an 
employer to be subject to tithe Vfl now is 
1ft or more. Thss change to noway 
affects the present Standard Form 100 
reporting requirement of 100 or more 
employees that is set Out in the 
instructions actwwpauying the form and 
now is made exptidt m the regulation. 

in order to provide a mechanism for 
those subject to the reporting 
requirements to seek s change in the 
reporting date or the date by which data 
should he reported, the Ccmnmssion has 
revised $ 1002.10 to permit employers to 
seek ch a nges in those requirementa The 
Commission notes that retention of the 
records for the period of one year will 
increase only minimally, if at alL the 
employer's cost of maintaining the 
record*. Employers already are required 
to n-avTiUin the records for a period of 
six months. The cost of retaining the 
records for an additional six months will 
be minimal. Moreover, most employers 
subject to Title VU also are subject to 
the AlTfA which presently requires that 
these records be retained for a period of 
one year 

The Commission estimates 'hat the 
changes to $6 18TJZ.14 and 1fiS2.2Sfs) 
increasing the title VII records retention 
period from si* months to one year will 
result m an increased recordkeeping 
burden on employers of approximately 
QXCQ burden hours annually The 
Commission estimate* that the changes 
in the title VU and AOSA recordkeeping 
requirements for employers with 
temporary employees will result in an 
Increased recordkeeping burden of 
approximately 2XBOC burden hours 
annually The Commission believes that 
this increase in burden hours is de 
t MKimi* and mat the modification* will 
not have a significant impact on a 
substantial number of small employers. 
Further, the Commission bdreves that 
the above cited benefits of the 
modifications, fry estorutshiug a uniform 
period of recordkeeping for full time and 
part time employees under title VU. 
ADA and the ADEA, outweigh the 
minima i increase in recordkeeping 
burden hours on employers. For the 
above reasons, the regulatory change 
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wiU eimpUfy the recordkeeping 
requirements Th* Comowsiuen aiao 
certifies under 5USC S»ib) enacled 
by (he maukfocy rTe\tb*biy Act (Pub L 
No- 96-iMj. that the** mcxbflcatton* 
will not pewit In « rtymitican! economic 
Imped on a substantial number of small 
enqjJoyere »nd ftv«{ a regulatory 
flexibility analysts therefor* * not 
required. 

list of Sufrfcc* la » COt Parti tfiBB and 

Equal empkrytneot tn?port«nity, 
Ruportina and rrcu-nikrepirtS 
rr-quimcMmfB 

ror tb* CossaUsason 
Even 1 KsnFS b~ 
CJfaaifinan 

Acwrdtasty. 28 CTR parti 1802 and 
1627 an? amended a* follow* 

PART t683H AWfPfC 1 

V The heading Jot par! 1W2 is revised 
to read as follows. 

PAST WCa-« gC tf HWaJP Wa AWP 
RDQftTMB RHJVSaatWTS UMOCN 
TTTUWt AN&TKE AO* 

2. The authority station for part 1802 
is revised to read a* follow* 

i^Aottf 42USC AJOPea. JM.*- 12 «4 

u s e ran *t *rq . -m u %C *«t? 

3. Section 1602.1 i» revised 1o re«d as 
follows: 

StOO-1 Pttppaa and acDO* 

Sectkm 709 of title VII (42 if S.C 
JOOOs) awl section 107 of the Americans 
with Dtaebillne* /.cl (AHA) {« U S.C 
12117} require the Cooimtaason to 
establish regulations pursuant to which 
employers, labor organisations. Nn! 
labor- rn^oageroent commit tees, and 
employment ajfenncs subjeel to those 
Acis shall make and presarrve cert am 
records and shall furnish specified 
Information to aid in the admim strati cm 
and enforcement nf the Arts 

4. The beading for Subpart A i» 
revised to read as follows 

Subpart A-Ossnerai 

3. Section 1802.1 is moved under 
subpart A. 

ftffifiBJhtfoaLfi I ft s sno ve d l 

A Section* 1602.2-1602 ft sre removed 
and reserved. 

7 Section 1602 7 »* amendrd b> 
revising tba first and last seme nee* to 
read as follow* 
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116637 fsssgdi as ses* tor »Bs*J of eapsjrt 

On of More September 30 of each 
year evert employe* that t* sublet to 
title VII of the Ovd Right* Act of 1964, 
at amended, and that Has 100 or more 
employee!, shall fik with the 
Curamiesion or its d*t*g*$« executed 
copies of Standard Form 100. as revised 
{otherwise known as "Employer 
Information Report ESt>-1 } Ms 
conformity with the direction* set forth 
in the form and accompanying 
instructions ' * * Appropriate copies of 
Standard Form 100 Ln blank wilt be 
supplied In every employer known to 
the Commission to be sublet to the 
reporting requirements, but it » the 
rrsponsimliiy of all such employers to 
obtain necessary supplies of the form 
from the Commission or its detente 
prior to the filing date 

8 Sri li on 100X10 is revised to read as 
follows 

1 1602, to t*&ey*t9 * *)wi)**»* *a* 
reperttio fesjusemsffts- 

If an employer claim* that the 
preparation or flung ^ the report would 
oratr undue hardship, the employer 
may apply to (be Commisaioo for an 
exemption from the require m»nrs set 
forth to this part according to 
instruction 5 U an employer is engaged 
in activities for which the reporting unit 
criteria described Jo section & of the 
instructions are not readily adaptable, 
special reporting procedure* may be 
required if an employer seeks to change 
the dsie for fthng its Standard Form 100 
or seeks to change the period for which 
data are reported an alternative 
reporting date of period may be 
p-trmirted In such Instance* the 
iffnployer should so advise the 
Commission by submitting to the 
Commission at its delegate a specific 
written proposal for «n alternative 
reporting system prior In the date on 
which the report is due 

ftttttt lAsaendedl 

9 Section 1602 11 is amended »* 
follows 

s in the first sentence after 
purposes of title Vlf ' insert or me 
ADA 

b in the second sentence, sfter 
section Tn9K} of title VU' insert "or 
section *07 of the ADA 
9166Z12 i Amended ) 

10 Section 1602.12 t* amended as 
follows 

a In the first sentence, after 
"purposes of Title VfT insert 'or the 
ADA" 

b. Jn the second sentence, after 
section 708UT insert "of Title VH, or 
section 107 of the ADA' 
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c. By revising the paresthetica i at the 
end of the section le read a* follow* 
jApenwed by H*e Off»« ot Hsoagemenf »mf 
Budget under « wicmi number joas-ooto) 

ftfttttd lAnssmded! 

1%, Section l80l.1<Ha) t* amendeti as 
follows 

a. By reoKTving the words "» months 
wherever they appear and replacing 
them with the words "one year 

b in the first sentence, after 'not 
necessarily limited to" insert "requests 
for reasonable accommodation.' 

c In the third sentence, after "under 
title V1T insert or the ADA' 

d. By revising the parenthetical at the 
end of the section to read as follows 
{Approved by the Office of M«n*grmrni «m! 
B^^t and*? cottfroi ni»mhe{ SOS» •ootol 

ft«oi i4 iA*a*joded; 

12. Sedion 10UU14 » amended by 
removing paragraph (b), by removmft the 
de*ignatton from paragraph &*f, and by 
revising the parenthetical at the em 1 of 
the section to reed as follows 
lApp*w*wi by m* office of Maoagecwi^ «mi 
Quo$e\ under aoatrol numtier «M» o«0i 

g196&*9 iaasssnsssdl 

IS Secrion *6B2.19 is amended a* 
follows 

a, In the first sentence, after ' purpose 
of Title VII" insert or the ADA' 

b In the second sentence, after 
"sactfoa TCBtc) of titie VII" insert or 
section 107 of the ADA 

|t68tf1 !A*nsjis0)e(fi 

14 Section ! ©02.21 (h | is amended as 
follovrs. 

a. In the ftrst senience, efter not 
necaessriiy limited to" insert 'request, 
for reasonable accommodation " 

b In the second senlence, after under 
Title VII' insert ' or the ADA" 

j moJ« (Aowwissj? 

15. Section 1602 28 t« amended «s 
follows 

a In the first sentence, after 
■'purposes of Title Vjr insert or the 
ADA" 

b In i* nd sentence, afiet 
-section /w,i-f ^«e<" 1 TstJr VIf i,r 
seel ion 1 07 of the ADA 

S160&J6 tacasntSaOi 

1ft Section 1602 2^ a] is amended as 
foUows. 

a. By removing the words "tf months' 
wherever they appear and replacing 
them with the words 'one year 

b. in the third sentence, after "under 
title Vir insert "or the ADA" 

c. By revtsmg the parenthetical si the 
end of the section to read »* foilo*** 
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i Apfswed t>> :b* Office M Manaaewrnt aid 
SfcilSrl node r « rtntttj nyftmer 3o**-OD#OJ 

? t«QSJi (Aawnoadi 

17 Section JflC2 3l m imtcnJed «» 
follow* 

t* Bv rvmu> ing paragraph (b] and the 
descgruiht/fl from paragraph ja) 

h In the first sentence altef "not 
necessarily limited to ' tmert "requests 
for reasonable *cr*Tmmodaf ion " 

t. In the third sentence, after ' under 

Mil* VII UUKTT1 "« thf ADA" 

d By revising the parenthetical at lb*? 
pnd of the teuton Jo mad as follows. 
(Approved tn ihe IMTica of Mammrotcnt and 
ftadjirt under i,oi!troi nombrr RHftowui 

f xsozrr !A*»anc*rfl 

16, Section IflOE 37 is amended at 
follow* 

a In the first *entence. after 
purpose of title VII' insert "w the 
ADA" 

h In the se< ond sentence, after 
section ru^i.l of It tie VII" insert "'or 
section 107 uf the ADA''. 

{ 15C3<0 j Aoaended? 

IS. Section 1602 eo is amended as 
follows- 

a Bv removing, paragraph (h| ami the 
d*f*!gnafiun from paragraph (a! 

b In trw firat tentetw*. after "not 
necessarily limited to" insert "mjiw^ts 
for reasonable accommodation."' 

f- By revising the parenthiHicat at the 
end of 'he section to read as follows, 
{Appeomd tw fhe Office of MATMtjwomt 
•nd fjtwdsrt tm«l*-f i fro} m;mi*ef Jotfr-tiMol 

f ta03 45 lAmandKf) 

20 Sectw n ^002 45 is amended »* 
follow* 



a in the ftrat sentence, after 
•purposes of title? VII" insert "or the 
ADA" 

b to the second sentence, after 
section 7ta^c) of title Vlf insert "or 
section 107 of the AHA" 

} t«OX*S I Amanda*; 

21 Secfton 1902.45 is amended as 
follows; 

a By removing paragraph fh] and 
redesignating paragraph ft) as new 
paragraph (b| 

b. In the first sentence of paragraph 
i a), after "not necessarily Uirnied to" 
insert "requests for reasonable 
aceommuda i km/ ' 

c. By revising the parenthetical at the 
and of the section to read as follows 
(Approved by the Office ef Ms«sgee*«i 
mnd Budjjf f tmder control member %HC*-a04G) 

i*Q2A4 f Amandedt 

22. Section 1002 54 is amended as 
follows 

a. In the first sentence, after 
"purposes of title VTf" insert "or the 
ADA 

b In the second sentence, after 
"section 709|f. } of title VII" insert or 
section 107 of the ADA' 

23 A new subpart R consisting uf 
{ 1002 56 is added, to npad as follows 

gtabpft W tm ni PggWcw of tl a tw flnv 

§ t*CUe tiiisars^rcwiof rsyornwoor 
rtcioidasaijsjiy itotatfton*. 

Whan it has received an allegation, or 
has reason to be Iteve that a person ha* 
not complied with the reporting or 
recordkeeping requirement* of this Pert 
or of Part 190? of this chapter, the 
Commission may conduct an 



investigation of the sltegrd fat lure to 
comply 

24 The aa<h<nit> niattan for 29 CFK 
pon 1627 con rtnsjr* to read as follows 

Attthortrf Srt ?. 81 (hat S04 »MS<: Oft 
mh H &2Sl*< l09R»ltS.l.: 211. w 12. » 
Ui»C 5S1 rttb L Ne «*^»2 1W Slat SKK 
sat 2. Ptefl Wu t of 19TB. 43 PR 1«07 

f ^STJ iAafsndedl 

25 In | i&7 3. paragraph \b%3] is 
removed end p*rafp*ph \b%4) is 
redesignated ai new paragraph (bp! 

28. NewJy designated $ 1&27^bfl3| is 
amended by removing the word "may" 
and replacing if with th* word "shall" 
and by revising the words "paragraph 
(b) (!}. or 1 33" " to read "paragraph fh) 
(1) or{2J" 

5 1*27 4 iAowmfedt 

27 h. f 1H27 4. paragraph JaH^l »s 
removed and paragraph (sflSj is 
rrdcsifpi^ted as n?w paragraph i«^2) 

26 Newt* designated $ 1«274f«)f2] fi 
amended by removnifj the word "may" 
and replacing »1 with the word "shall" 
and by revising the word* "paragraph 
|a| jlj or {!)" m read "paragraph \aHV" 

i mr * fAawMtpdi 

2N Section 1627 S|rj i» amended by 
removing thr word may" and replacing 
it with the word "ihaH' 
IfRlVx »1 -1H J filed *-25-ff1 »4^»»nj 

SBUJSO COPS *W4«M« 
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THE AMERICANS WITH DISABILITIES ACT 



Title I of the Americans with Disabilities Act of 1990, which takes effect 
July 26, 1992, prohibits private employers, state and local governments, 
employment agencies and labor unions from discriminating against qualified 
individuals with disabilities in job application procedures, hiring, firing, 
advancement, compensation, job training, and other terms, conditions and 
privilege* of employment. An individual with a disability is a person who: 

• Has a physical or mental impairment that substantially limits one or 
more major life activities; 

• Has a record of such an impairment; or 

• Is regarded as having such an impairment. 

A qualified employee or applicant with a disability is an individual who, 
with or without reasonable accommodation, can perform the essential functions 
of the job in question. Reasonable accommodation may include, but is not 
limited to: 

• Making existing facilities used by employees readily accessible to and 
usable by persons with disabilities; 

• Job restructuring, modifying work schedules, reassignment to a vacant 
position; 

• Acquiring or modifying equipment or devices, adjusting or modifying 
examinations, training materials, or policies, and providing qualified 
readers or interpreters. 

An employer is required to make an accommodation to the known 
disability of a qualified applicant or employee if it would not impose an "undue 
hardship" on the operation of the employer's business. Undue hardship is 
defined as an action requiring significant difficulty or expense when considered 
in light of factors such as an employer's size, financial resources and the 
nature and structure of its operation. 

An employer is not required to lower quality or production standards to 
make an accommodation, nor is an employer obligated to provide personal use 
items such 3s glasses or hearing aids. 
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PRE-EMPLOYMENT INQUIRIES AND MEDICAL 
EXAMINATIONS 

Employers may not ask job applicants about the essence, nature or 
seventy of a disability. Applicants may be asked about their ability to perform 
specific job functions. A job offer may be conditioned on the results of a 
medical e \aminaaon, but only if the examination is required for all entering 
employees in similar jobs. Medical examinations of employees must be job 
related and consistent with the employer's business needs. 



DRUG AND ALCOHOL ABUSE 

Employees and applicants currently engaging in the illegal use of drugs 
are not covered by the ADA, when an employer acts on the basis of such use. 
Tests for illegal drugs are not subject to the ADA*s restrictions on medical 
examinations. Employers may hokf illegal drug users and alcoholics to the 
same performance standards as other employees. 



EEOC ENFORCEMENT OF THE ADA 

The U.S. Equal Employment Opportunity Commission will issue 
regulations to enforce the provisions of Title I of the ADA on or before July 
26, 1991. The provisions take effect on July 26, 1992, and will cover 
employers with 25 or more employees. On July 26, 1994, employers with 15 
or more employees will be covered. 



FILING A CHARGE 

Charges of employment discrimination on the basis of disability, based 
on actions occurring on or after July 26, 1992, may be filed at any field office 
of the U.S. Equal Employment Opportunity Commission, Field offices are 
located in 50 cities throughout the United States and are listed in most 
telephone directories under U.S. Government. Information on all 
EEOC enforced laws may be obtained by calling toll free on 800-USA-EEOC. 
EEOCs toll free TDD number is 800-800-3302. For TDD calls from the 
Washington, D.C. Metropolitan Area, dial (202) 663-4494. 

This fact sheet is available in the following formats: Print, Braille, large 
print, audiofcne and electronic file on computer disk. For further information 
call the Office of Equal Employment Opportunity on (202) 663-4395 (voice), 
(202 ) 663-4399 (TDD) or FTS 989-4395 (voice), 989-4399 (TDD). 
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